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APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  filed  a  statement  of  claim  and  an  affidavit 
in  attachment  for  garments  sold  to  the  defendant  and  asked 
Judgment  for  $1,986,19.  Under  the  authority  of  a  writ  of 
attachment  the  bailiff  took  possession  of  certain  chattels. 
By  leave  of  court  the  plaintiff  filed  an  amendment  to  its 
affidavit  for  attachment  averring  that  the  defendant   "is 
about  to  fraudulently  conceal,  assign  or  otherwise  dispose 
of  its  properties  or  effects  so  as  to  hinder  or  delay  its 
creditors  by  effecting  a  bulk  sale  of  its  assets  to  a  new 
corporation  to  be  owned  or  controlled  by  the  present  owners" 
of  the  defendant  "at  a  value  substantially  less  that  the 
value  of  the  assets  as  declared  by  the  defendant  to  its  creditors 
on  or  about  July  l6,  1957."   A  trial  before  the  court  on  the  right 
to  maintain  the  attachment  proceeding  resulted  in  a  finding  for 
the  defendant  and  a  judgment  that  the  writ  of  attachment  be 
quashed.  Plaintiff  appeals. 
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Plalntlff's  theory  is  that  the  contemplated  bullc  sale 
by  the  defendant  was  In  effect  a  fraud  upon  its  creditors  and 
that  the  attachment  is  appropriate.   The  defendant's  theory 
is  that  there  was  no  fraud  in  the  bulk  sale  by  it  and  that 
the  sale  resulted  in  a  fair  and  reasonable  price  and  pro- 
vided a  pro  rata  distribution  of  the  proceeds  to  its  creditors. 

The  defendant  hag  a  leased  store  at  5551  West  Belmont 
Avenue,  Chicago,  in  which  it  sells  children's  wear  at  retail. 
Bob  Becker  is  the  president  and  manager.   His  wife  is  the 
secretary  and  treasurer  and  ie  in  charge  of  the  books.   His 
wife  and  he  own  all  the  shares  of  stock.   The  plaintiff  conducts 
its  business  from  New  York  City.   In  support  of  its  argument 
that  the  defendant  perpetrated  a  fraud  upon  the  plaintiff, 
the  latter  relies  heavily  on  a  letter  dated  July  l6,  1957* 
received  by  it  from  the  attorneys  for  the  defendant.   The 
letter, when  read  in  its  entirety,  conveys  the  thought  that 
the  debtor  was  in  financial  difficulties  and  that  any  attempt 
to  sue  it  would  hinder  Its;  efforts  in  securing  a  loan. 
The  part  of  the  letter  which  says  that  the  debtor  is  solvent 
and  that  if  the  creditors  "^stand  by"  for  not  more  than  forty 
days  and  accept  the  pro  rata  share  of  the  money  expected  to 
be  raised  that  "all  creditors  will  be  paid  in  full,"  expressed 
an  opinion.   The  letter  does  not  tend  to  prove  any  fraudulent 
intent. 

The  bulk  sale  was  made  pursuant  to  an  understanding 
reached  at  a  meeting  attended  by  attorneys  and  others  who 
represented  creditors  of  the  debtor.   The  plaintiff  was  not 
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represented.   The  participants  in  the  meeting,  through  one 
of  their  number,  appointed  their  ovn  experienced  professional 
appraiser.   The  testimony  of  the  appraiser  establishes  that 
the  bulk  sale  transaction  was  carried  out  without  fraud, 
that  the  sale  v/as  made  for  a  fair  and  adequate  price  and 
that  the  proceeds  were  to  be  distributed  on  a  pro  rata  basis 
among  all  of  the  creditors  of  the  defendant,   A  new  corporation 
was  to  be  organized,  the  stock  in  which  would  be  owned  by  the 
mother  of  Mrs,  Becker,   Most  of  the  money  given  as  consider- 
ation for  the  bulk  sale  was  raised  by  a  mortgage  loan  made 
from  a  bank  by  Mrs,  Becker's  mother.   There  was  a  full  and 
complete  dlselosur^.  There  was  no  evidence  of  fraud.   We 
cannot  say  that  the  court  erred  in  limiting  the  cross- 
examination  of  the  defendant.   The  Judgment  is  affirmed, 

JUDCrMENT  AFFIRMED. 
FRIEND,  J.,  and  BRYANT,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Appellee, 

V. 

LAURA  PATTERSON, 

Appellant. 
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APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 
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MH.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT., 

On  June  4,  1956  the  defendant,  Laura  Patterson,  while 
driving  her  automobile,  was  involved  in  a  collision  with  another 
automobile  at  the  intersection  of  Michigan  Avenue  and  l^th 
Street  in  Chicago,  within  the  corporate  limits  of  the  Chicago 
Park  District.   Chester  Kamuda,  a  police  officer,  arriving 
on  the  scene  following  the  collision,  after  interrogating  the 
parties  driving  the  respective  cars,  gave  defendant  an  arrest 
slip  charging  her  with  driving  a  vehicle  while  under  the  Influence 
of  intoxicating  liquor.  At  the  same  time  both  parties  were 
ordered  to  appear  at  police  headquarters  for  further  questioning. 
Upon  their  arrival  the  arresting  officer  suggested  that  defendant 
submit  to  the  Harger  Test  (more  popularly  known  as  the 
Dnwik-O-Meter  Test)  to  determine  the  alcoholic  content  of  her 
blood,  a  suggestion  to  which  defendant  consented.   Subsequently 
the  People  filed  an  information  in  the  Municipal  Court,  where 
trial  was  had  without  a  Jury,  resulting  in  a  finding  of  guilty 
and  assessment  of  a  fine  against  defendant  In  the  amount  of 
$100.00  and  costs.   At  the  beginning  of  the  trial  defendant 
moved  "to  quash  and  strike  the  notice  of  traffic  violation 
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[ the  traffic  ticket],"  but  no  ruling  was  made  on  the  motion. 

Among  other  points  raised  on  appeal,  defendant 
challenges  the  sufficiency  of  the  information  on  which  she 
was  tried.   It  is  set  forth  in  the  record  and  clearly  states 
a  cause  of  action  under  the  pertinent  statute  (111.  Rev.  Stat. 
1955*  ch.  95  1/2,  sec.  144).   The  offense  was  set  forth  with 
reasonable  certainty  and  charges  defendant  as  follows:   Defendant 
"Did  then  and  there  park,  drive  and  operate  a  certain  motor 
vehicle,  to-wit:   a  Olds.,  License  No.  1794514,  111  56,  upon 
a  public  highway  of  this  state,  to-wit;  Michigan  Ave.  &   l4th 
St.  Situated  within  the  corporate  limits  of  the  Chicago  Park 
District  aforesaid,  and  did  then  and  there  unlawfully  violate 
section  4?  UART,  under  infl,  by  Driving  a  vehicle  while  under 
the  influence  of  intoxicating  liquors  ..."   This  suffi- 
ciently apprised  defendant  of  the  nature  of  the  charge  against 
her,  and  was  sufficient  to  enable  her  to  prepare  her  defense; 
she  was  charged  with  an  offense  with  such  certainty  that  it 
may  be  pleaded  in  bar  for  any  subsequent  prosecution  of  the 
same  offense. 

Defendant  assigns  several  errors  as  grounds  for 
reversal,  but  on  oral  argument  her  counsel  stated  his 
willingness  to  base  the  case  on  the  contention  that  any 
chemical  analysis  for  the  alcoholic  content  of  the  blood 
is  worthless  unless  it  is  performed  with  reasonable  accuracyj 
that  the  test  should  be  conducted  only  by  persons  who  are 
trained  and  schooled  to  perform  such  tests;  and  that  under 
the  requirements  of  section  5i  subparagraph  2,  chapter  91 
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of  the  Illinois  Revised  Statutes  1955 >  the  legislature  must 
have  intended  the  necessary  knowledge  to  treat  human  ailments; 
in  other  words,  that  the  Harger  Test  must  be  performed  by- 
professional  men  or  in  laboratories  where  personnel  is  trained 
and  experienced  In  administering  such  tests.   This  is  a  provision 
of  the  Medical  Practice  Act,  and  the  specific  subsection  relied 
on  has  to  do  with  treating  human  ailments  without  drugs  or 
medicines  and  without  operative  surgery.   The  Harger  Test, 
if  used,  was  administered  to  defendant  for  the  purpose  of 
determining  her  sobriety;  it  was  not  administered  in  connection 
with  the  practice  of  medicine.   An  additional  and  significant 
consideration  Is  that  defendant  is  here  for  review  on  the 
Judgment  solely  on  the  common- law  record;  no  bill  of  exceptions 
has  been  filed.  Consequently  we  have  no  means  of  ascertaining 
whether  or  not  the  Harger  Test  of  which  defendant  complains 
was  administered  by  competent  technicians;  there  is  no  showing 
whether  or  not  a  physician  was  present.   Defendant  merely  takes 
the  position  that  the  trial  court  and  this  court  of  review 
should  take  Judicial  notice  that  the  personnel  of  the  Chicago 
Police  Department  administered  the  Harger  Test,  but  without 
a  bill  of  exceptions  we  have  no  way  of  ascertaining  the  fact; 
it  may  well  have  been  that  the  test  was  administered  under  the 
direction  of  a  licensed  physician,  or  made  in  a  laboratory  of 
any  of  the  medical  schools,  clinics  or  hospitals  in  Chicago. 
Moreover,  the  record  is  silent  as  to  whether  the  results  of 
the  test  were  used  to  determine  the  presence  of  alcohol  in 
the  blood  of  defendant.   Proof  of  Intoxication  may  have  been 
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made  by  the  oral  testimony  of  officers  or  others  present  in  the 
police  station  when  defendant  arrived  and  after  her  arrest. 
In  the  circumstances  we  must  assume  that  the  proof  satisfied 
the  trial  judge. 

Defendant  also  raises  a  constitutional  question 
predicated  upon  the  contention  that  the  police  officer  did  not 
inform  her  that  the  results  obtained  from  the  Harger  Test  could 
be  used  against  her  as  evidence  of  driving  while  under  the 
Influence  of  liquor  upon  trial.   Since  defendant  appealed 
directly  to  the  Appellate  Court,  constitutional  questions  are 
waived. 

For  the  reasons  indicated,  the  Judgment  of  the 
Municipal  Court  is  affirmed. 

JUDGMENT  AFFIRMED. 

BURKE,  P.  J.,  and  BRYANT,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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Appellees o 
MR«  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  the  third  appeal  by  the  plaintiff,  Charles  J, 
Shemaitis,  from  decrees  entered  in  previous  litigation  of  the 
parties o   An  opinion  in  former  appeals  which  were  here  consolidated 
(Shemaitis  Vo  Shemaitis  and  Froemke  (Abst«),  6  Ill«  Appo2d  32^) 
discloses  that  plaintiff  and  his  wife,  after  being  married  about 
four  years,  separated |  that  at  the  time  of  their  separation  (July  3^ 
19^7)  they  owned 5  as  joint  tenants j  real  estate  located  at  317 
Englewood  avenue,  in  Chicago,  which  was  improved  with  a  two-apartment 
building.   During  the  period  of  their  marital  relationship  and  follow- 
ing their  separation,  the  Shemaitises  filed  numerous  suits  which 
resulted  in  protracted  litigation. 

On  November  3,  19^5  the  defendant  in  this  case,  Louise 
Shemaitis,  instituted  suit  against  plaintiff  and  others  in  the 
Circuit  Court  of  Cook  County  (case  No.  ^7°C=ll4-  080)  to  partition 
the  premises  owned  jointly.,  Thereafter,  on  March  ^f,  19^85  a  decree 
for  partition  was  entered  in  that  proceeding.  On  March  29,  19lf8  the 
commissioner's  report  was  approved,  and  the  property  was  ordered  to 
be  soldo   Le  Roy  Froemke  purchased  the  premises  at  the  judicial 
sale,  and  on  May  65  19^+8  the  court  approved  the  saleo 
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In  September  19^75.  while  the  partition  suit  was  pending, 
Louise  Shemaitis  filed  suit  against  Charles  Shemaitis  for  divorce 
in  Garland  County 5  Arkansas 5  where  the  parties  had  been  married « 
In  that  suit  Charles  Shemaitis  was  served  by  publication,  and 
Louise  Shemaitis  obtained  a  decree  by  default. 

On  March  2^,  1950  Charles  Shemaitis  filed  a  complaint 
in  the  nature  of  a  bill  of  review  against  Louise  Shemaitis  and 
Froemke  in  the  Circuit  Court  of  Cook  County^  the  case  was  assigned 
No.  50"C°2  700  and  contained  two  separate  causes  of  action.   In 
the  first  part  of  the  complaint  plaintiff  asked  that  the  decree  of 
partltlonj  entered  March  h,   19^-8  in  case  NOo  ^7=C-l^'o80,  and  the 
sale  of  the   premises  to  Froemke  be  set  aside  because,  as  allegeds 
(1)  plaintiff  was  never  notified  to  appear  or  testify^  (2)  the  sale 
price  to  Froemke  was  inadequate|  and  (3)  no  provision  was  made  for 
plaintiff's  alleged  homestead  and  dower  rights «  In  that  proceeding 
Froemke  filed  a  motion 5  under  sections  1+5  and  ^8  of  the  Civil 
Practice  Act  (111.  Rev.  Stat.  1957,  ch,  110)  to  strike  the  complaint, 
On  June  15?  1951  a  decree  was  entered  sustaining  Froemke 's  motion  to 
strike  cause  No,  50=€"2  700  as  to  him,  with  prejudice,  for  want  of 
equityc  Thereupon  plaintiff  filed  a  petition  in  the  Appellate  Court 
for  leave  to  appeal  from  this  decree.  The  petition  was  denied  on 
July  22,  1952 1  no  appeal  was  prosecuted  to  review  the  judgment  in 
case  No.  50=C=2  700. 

The  allegations  of  the  complaint  in  cause  No.  V6533,  as  well 
as  the  parties  therein,  are  the  same  as  those  of  the  complaint  pre= 
viously  filed  by  plaintiff  in  case  No.  50=C=2  700.  Froemke  again 
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flled  a  motion  under  section  ^8  of  the  Civil  Practice  Act,  alleging 

that  the  suit  involved  the  same  causes  of  action  and  the  same  parties, 
and  was  therefore  barred  by  the  prior  judgment  in  case  No,  50-C-2  700, 
On  May  28,  195^?  on  Froemke's  motion,  the  complaint  was  stricken,  and 
the  cause  dismissed,  with  prejudice,  for  want  of  equity,  as  to 
defendant  Froemke,  and  the  premises  involved  were  "dismissed  from 
this  proceedings"   Subsequently  plaintiff  made  a  motion  to  vacate  the 
order  of  dismissal  entered  May  28,  195^5  "that  motion  was  denied 
June  25,  195^.   Plaintiff  then  appealed  from  the  decree  of  May  28, 
195^  and  the  order  of  June  25,  19 5^ « 

In  the  opinion  filed  in  the  consolidated  cases  numbered 
^6533  and  ^66U-1,  the  third  division  of  the  Appellate  Court  held  that 
a  cause  of  action  which  has  been  finally  determined  is  conclusive  as 
to  all  immediate  parties  to  the  suit  and  all  persons  in  privity  with 
them,  and  that  the  judgment  in  case  No«  50-C=2  700  was  conclusive 
and  barred  plaintiff  from  again  bringing  those  matters  into  litigation. 
Leitch  V,  Hine,  393  Ill»  211,  and  Co  &   W,  T,  R,  R.  Co.  v.  Alqulst, 
^15  111.  537,  were  cited  to  support  these  conclusions. 

In  the  consolidated  appeals  plaintiff  argued  that  the 
decree  dismissing  the  cause  was  defective  because  it  also  dismissed 
the  real  estate  which  Froemke  acquired  as  a  purchaser  at  the  judicial 
sale  in  the  partition  proceeding.  The  court  in  its  opinion  observed 
that  this  provision  was  undoubtedly  placed  in  the  decree  so  that  the 
first  phase  of  the  case  which  had  to  do  with  the  interest  of 
Froemke  acquired  at  the  judicial  sale  in  the  partition  suit  would 
not  be  involved  in  the  second  phase  of  the  case  which  related 


solely  to  plaintiff's  attack  on  the  Arkansas  divorce  decree,  and 
concluded  that  the  provision  of  the  decree  dismissing  the  real 
estate  was  superfluous 5  but  in  any  event  did  not  prejudice  plain= 
tiff  5  and  accordingly 5  the  decree  and  order  appealed  from  in  case 

No.  ^6533  were  affirmed o 

In  case  no  ^66^1  the  record  showed  that  in  the  second 

phase  of  the  case  the  chancellor  found  that  defendant  Louise 

Shemaitis  was  not  a  bona  fide  resident  of  Arkansas  at  the  time 

she  obtained  a  divorce  decree  in  her  proceeding  in  that  state,  and 

therefore  held  the  decree  to  be  null  and  void.   On  June  23?  195^ 

the  court  entered  a  decree  drafted  by  plaintiff's  counsel  which  foimd, 

inter  alia 5  that  plaintiff  had  not,  in  any  way,  relinquished  his  dower 

and  homestead  rights  or  any  other  rights  that  he  had  had  in  and  to 

the  premises  known  as  317  Bnglewood  avenue  in  Chicago 5  and  that 

plaintiff  was  entitled  to  his  dower  and  homestead  rights.  Within 

thirty  days  after  that  decree  was  entered,  Froemke  filed  a  motion 

alleging  that  the  decree  affected  his  rights  and  that  he  had  received 

no  notice  of  hearing  on  the  second  phase  of  the  case  5  and  when  the 

particular  provisions  of  the  decree  affecting  Froemke 's  title  were 
called  to  the  attention  of  the  chancellor,  he  vacated  the  decree 

in  the  second  phase  of  the  case,  and  at  the  same  time  suggested  to 

plaintiff's  counsel  that  he  "draw  a  proper  decree"  by  eliminating 

those  provisions  relating  to  alleged  rights  of  dower,  homestead  and 

possession  of  the  premises »   However,  plaintiff  refused  to  make  the 

suggested  changes  and  subsequently  filed  a  motion  to  vacate  the 

order  setting  aside  the  decree.   In  case  No.  ^66^1  plaintiff  appealed 
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from  the  order  entered  October  iV,  195^  vacating  the  decree,  and 
the  order  of  November  12 5  195^^■  denying  plaintiff's  motion  to  vacate 
the  former  order  „   As  to  this  phase  of  the  case  the  Appellate  Court 
held  that  during  the  thirty-day  period  the  court  could  at  any  time 
amend  or  set  aside  a  decree  on  its  ov/n  motion  or  for  good  cause 
shown,  citing  Barnard  v,  Michael,  392  111.  130;  that  all  courts  of 
record  have  inherent  power  to  vacate  or  set  aside  judgments  or 
orders  during  the  term  time  in  which  they  are  rendered,  and  that 
such  power  exists  independently  of  any  statute  and  has  its  foundation 
in  the  common  law.  Department  of  Public  Works  v«  Legg,  37^  Illo  306. 

It  appears  that  when  the  decree  was  entered  in  case 
No^  ^66^1,  Froemke  was  no  longer  a  party  defendant  in  the  second 
phase  of  the  case,  and  that  the  first  phase,  wherein  Froemke' s  rights 
in  the  premises  were  involved,  had  been  completely  disposed  of.   In 
the  circiimstances,  the  Appellate  Court  held  that  the  chancellor 
had  power  to  vacate  the  decree  in  the  second  phase  within  thirty 
days  after  its  entry  on  the  grounds  that  the  trial  court  no  longer 
had  jurisdiction  of  Froemke,  and  that  the  decree  did  not  affect 
Froemke 's  title.   For  the  foregoing  reasons  the  decree  and  order 
appealed  from  in  cause  Nor  V6533  were  affirmed,  and  in  cause  No o  ^66^1 
the  orders  of  October  1^,  195^  and  November  12,  195^  were  affirmed 
as  to  the  defendant  Froemke, 

More  than  two  years  later  plaintiff  filed  his  present 
petition  in  case  Noo  53-C-12  992  wherein  he  alleged  that  he  was  not 
seeking  any  relief  with  respect  to  the  property  but  sought  only  to 
have  so  much  of  the  decree  of  June  23,  195^  relating  to  the 
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Arkansas  divorce  decree  reinstated j  or 5  in  the  alternative,  asked 
to  have  the  trial  ccort  enter  a  new  decree  declaring  the  Arkansas 
divorce  decree  null  and  void.  The  hearing  on  this  petition  was 
twice  continued  d'oring  the  summer  recess 5  and  finally?  on  September 
10,  1957,  the  motion  and  petition  were  denied.  Thereafter  plaintiff 
moved  to  vacate  the  September  tenth  order  of  denial,  and  on  October 
7,  1957  that  motion  was  likewise  denied o  Following  those  proceed- 
ings, plaintiff  on  November  7?  1957  filed  notice  of  the  present 
(the  third)  appeal.   Louise  Shemaitis  has  filed  no  brief  in  this 
appeal^  the  only  reply  brief  filed  was  that  of  Le  Roy  F.  Froemke, 
It  is  clear  that  the  divorce  decree  entered  in  Garland 
County,  Arkansas  was  invalid |  the  Circuit  Court  of  Cook  County,  upon 
competent  evidence,  foixnd  that  the  parties  resided  in  Cook  County  and 
not  in  Arkansas  when  the  divorce  proceeding  was  instituted,  and  that 
therefore  the  Arkansas  court  had  no  jurisdictiono   In  view  of  that 
finding,  the  court  should  not  have  disturbed  that  portion  of  the 
decree  dealing  with  the  invalidity  of  the  Arkansas  divorce.  Accord- 
ingly, the  order  from  which  this  appeal  is  taken  is  reversed,  but  only 
in  so  far  as  it  pertains  to  the  prior  order  with  respect  to  the  invalid 
divorce  decree  in  Arkansas^  and  the  cause  is  remanded  with  directions 
to  allow  plaintiff's  prayer  that  the  Arkansas  divorce  decree  be  held 
invalido   In  all  other  respects  the  order  is  affirmedo 

Order  affirmed  in  part  and  reversed 
in  part,-  and  cause  remanded  with 
directions. 

Burke,  P.  J.,  and  Bryant,  J.j  concur o 
Abstract  only* 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  1936  the  plaintiff,  Abe  Jacobson,  and  his  son,  Harry 
Jacobson,  formed  a  partnership  to  engage  in  the  Jewelry  business 
under  the  name  of  A.  Jacobson  &  Son,  located  at  29  East  Madison 
street,  Chicago,  Illinois.  Plaintiff,  who  had  been  engaged  in 
that  business  for  many  years,  contributed  his  experience  and 
reputation;  defendant  contributed  $500.00  in  cash.  Subsequently 
controversies  arose  between  the  parties,  leading  up  to  the  instant 
proceeding.  Plaintiff  filed  a  suit  in  equity  for  an  accounting, 
declaration  of  a  trust,  a  temporary  injunction,  a  receiver,  and 
general  relief.  Immediately  thereafter  he  obtained  a  temporary 
injunctionj  the  order  provided  "that  said  Injunction  issue  upon 
the  defendant  without  bond  or  notice  for  good  cause  shown  on 
the  part  of  the  plaintiff  herein."  The  complaint  was  filed  at 
approximately  2x30  p.m.  on  February  2?,  1958,  and  in  less  than 
an  hour  the  order  for  an  injunction  was  entered  and  the  writ 
of'  injunction  served  on  defendant  at  the  place  of  business  of 
the  partnership.  On  March  3,  1958  defendant  served  plaintiff 
with  notice  of  a  motion  to  vacate  and  dissolve  the  Injunction. 
The  following  day,  March  k,   1958,  the  chancellor  denied 
defendant's  motion,  and  this  interlocutory  appeal  by  defendant 
followed. 
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The  material  allegations  of  the  complaint,  upon  which 

the  injunction  was  predicated,  disclose  that  on  December  30, 
19^7  plaintiff  sold  defendant  a  one-quarter  interest  in  the 
partnership  for  $7500,00,  evidenced  by  written  agreement  of 
that  date.   The  complaint  Indicates  a  controversy  between  the 
parties  as  to  whether  defendant  paid  for  this  interest  with  hie 
own  funds,  and  also  whether  the  purchase-and-sale  agreement  was 
supported  by  a  valid  consideration. 

The  complaint  alleges  that  since  the  inception  of  the 
partnership  in  1936  defendant  assumed  complete  management  and 
control  of  the  business,  that  plaintiff  reposed  confidence  in 
defendant's  business  capability,  and  that  a  fiduciary  relation- 
ship existed;  that  defendant  never  authorized  an  audit,  that  no 
audit  has  ever  been  made,  that  plaintiff  was  informed  by  defendant 
that  the  payment  for  the  purchase  of  the  one-quarter  interest  in 
the  partnership  had  been  complied  with,  and  that  he  never  knew 
that  payment  had  not  been  made  as  agreed;  that  as  a  result  of 
the  failure  of  consideration,  plaintiff  was  wrongfully  deprived 
of  his  share  of  the  profits  since  January  1,  19^8,  and  that  he 
now  seeks  a  determination  and  payment  thereof;  that  ill  will  and 
dissension  has  arisen  between  the  parties  so  that  they  can  no 
longer  work  in  harmony;  that  plaintiff  made  demands  for  the 
profits  of  his  alleged  one-half  Interest,  as  well  as  for  an 
accounting  of  all  assets  of  the  partnership,  but  that  defendant 
has  wrongfully  refused  to  comply  with  such  demands. 

It  is  further  alleged  that  on  February  21,  1958 
defendant  served  notice  on  plaintiff  of  his  election  to  dissolve 
the  partnership  effective  as  of  February  28,  1958;  that  plaintiff 
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has  been  Informed,  and  on  such  information  believes,  that  defendant 
has  engaged  an  auctioneer  to  conduct  a  public  auction  of  the 
stock  and  inventory  of  the  partnership  on  or  before  March  10, 
1958?  that  notice  of  such  auction  would  appear  in  newspapers  In 
Chicago  at  an  early  date;  that  defendant  stated  he  proposed  to 
buy  back  the  stock  and  Inventory  of  the  partnership  at  the  auction 
sale  at  sixty  cents  on  the  dollarj  and  that  plaintiff  fears  that 
such  public  auction,  held  in  bad  faith,  would  result  in  fraud 
and  irreparable  damage  to  his  rights  in  the  partnershipo   It  is 
further  alleged  that  the  assets,  stock  and  inventory  of  the  business 
consist  of  cash  on  deposit  in  the  bank  account,  accounts  receivable. 
United  States  Defense  bonds,  diamonds  and  valuable  metals,  total- 
ing in  excess  of  $32,000.00,  all  of  which  are  readily  divisible 
and  separable,  and  that  the  debts  of  the  partnership  are  compara- 
tively small  and  are  either  paid  or  discounted;  that  a  public 
auction,  as  threatened,  or  any  other  sale,  would  cause  immediate 
and  irreparable  damage  to  the  good  will  of  the  business,  built 
and  maintained  by  plaintiff  throughout  the  years;  and  that  unless 
an  injunction  issue  forthwith,  without  notiee  and  without  bond, 
restraining  and  enjoining  defendant,  his  attorneys,  auctioneer 
or  other  agents  from  selling,  encumbering,  transferring,  etc, 
any  or  all  assets,  stock  and  inventory  of  the  partnership,  In^ 
eluding  cash,  accounts  receivable,  bonds,  diamonds,  valuable 
metals,  tools  and  fixtures  or  other  property,  plaintiff  would 
suffer  irreparable  harm  and  damage.  Attached  to  the  complaint 
was  a  notice  of  dissolution  of  the  partnership,  in  letter  form, 
dated  February  21,  1958,  written  and  mailed  to  plaintiff,  wherein 
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defendant  stated  that  he  had  elected  to  dissolve,  "effective 
as  of  the  close  of  business  on  February  28,  1958,  our  partner^ 
ship  .  .  .  under  the  firm  name  of  A.  Jacobson  &  Son,   I  will 
thereafter  proceed  to  wind  up  the  partnership  affairs  and  will 
account  to  you  for  your  interest  in  said  partnership.  You  are 
invited  to  participate  or  assist  me  in  the  winding  up  of  those 
affairs.   I  will  welcome  your  suggestions  or  any  expression 
of  your  preferences  to  facilitate  that  task." 

The  sole  question  presented  is  whether  the  complaint 
Justifies  the  issuance  of  a  temporary  injunction  without  bond 
or  notice.   Section  3  of  the  Injunctions  Statute  (111.  Rev.  Stat, 
1957f  ch.  69)  provides:   "No  court  or  Judge  shall  grant  an 
injunction  without  previous  notice  of  the  time  and  place  of  the 
application  having  been  given  to  the  defendants  to  be  affected 
thereby,  or  such  of  them  as  can  conveniently  be  served,  unless 
It  appears,  from  the  complaint  or  affidavit  accompanying  the 
same,  that  the  rights  of  the  plaintiff  will  be  unduly  prejudiced 
if  the  injunction  is  not  Issued  immediately  or  without  notice." 
Section  9  provides:  "  .  ,  ,  before  an  injunction  may  issue,  the 
plaintiff  shall  give  bond  in  such  penalty,  upon  such  condition 
and  with  such  security  as  may  be  required  by  the  court  or  JUdge: 
Provided,  bond  need  not  be  required  when,  for  good  cause  shown, 
the  court  or  Judge  is  of  opinion  that  the  injunction  ought  to  be 
granted  without  bond."   Construing  these  sections,  the  courts 
of  this  State  have  consistently  pointed  out  that  injunctions  are 
considered  extraordinary  remedies,  and  that  temporary  injunctions 
should  not  be  granted  without  notice  to  the  opposing  party  except 
upon  specific  and  positive  allegation  of  facts  in  the  complaint 
or  affidavit  showing  that  notice  would  be  so  prejudicial  as  to 
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cause  irreparable  harm  or  damage;  and  that  where  sui  Injunction 
is  issued  without  notice  in  a  case  where  notice  should  have 
been  given,  the  courts  will  reverse  the  injunction  on  that 
ground  without  regard  to  any  other  question.   "'This,"  said  the 
court  in  the  per  curiam  opinion  of  Skarpinski  v.  Veterans  of 
Foreign  Wars,  3^3  111.  App.  2?!,  "has  been  the  law  as  laid  down 
in  decisions  of  this  court  for  more  than  half  a  century,**  In 
Grown  Bldg.  Corp.  v.  Monroe  Amusement  Gorp. ,  326  111.  App,  ^30» 
the  observation  of  the  court  has  particular  relevancy  to  the 
circximstances  of  this  case;   "To  obviate  the  necessity  of  giving 
notice  a  mere  possibility  that  the  giving  of  notice  of  the 
application  for  injunction  might  produce  or  enhance  Imaginary 
mischief  is  not  sufficient. ••   (Citing  Sprague  v.  Monarch  Book 
Co,,  105  111.  App.  530.)   In  Stenzel  v.  lates,  3^2  111,  App,  ^35» 
the  court  said  that  '^The  extraordinary  character  of  the  injunctive 
remedy  requires  that  it  b©  awarded  only  where  the  complaint  shows 
on  its  face  a  clear  right  to  the  relief.  The  facts  relied  upon 
to  establish  such  right  must  be  alleged  positively  and  with 
certainty  and  precision,  not  mere  opinions  and  conclusions,  ♦  ,  , 
If  the  complaint  before  us  had  met  the  requirements  above  set 
forth,  we  would  still  be  obliged  to  reverse  this  particular  case, 
because  the  Injunction  was  issued  without  notice,  although  there 
were  no  averments  that  would  dispense  with  the  necessity  of 
notice,"  Allegations  that  plaintiff  will  suffer  irreparable 
injury  and  will  be  unduly  prejudiced  by  giving  notice  were  held 
to  be  mere  conclusions,  not  justifying  failure  to  give  notice, 
Washingtonian  Home  v.  Chicago,  281  111.  110;  Balaban  &  Katz  Corp, 
V,  Rose,  283  HI.  App.  615;  Kessie  v.  Talcott,  305  HI.  App.  62?. 
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In  the  instant  proceeding,  neither  the  complaint  nor 
affidavit  makes  any  showing  that  defendant  could  not  be  conven- 
iently or  speedily  served  with  plaintiff's  application  for  injunc= 
tiono  Within  an  hour  after  the  complaint  was  filed,  the  restraining 
order  was  entered,  and  the  writ  served  on  defendant  at  the  partner- 
ship addresso  Obviously,  plaintiff,  had  he  desired  to  do  so,  could 
have  served  notice  on  defendant  within  less  than  an  hour  after  he 
filed  the  complaint, and  hearing  on  plaintiff's  application  for 
injunction  could  have  been  had  without  delay.  The  complaint  alleges 
that  defendant  engaged  an  auctioneer  to  conduct  a  public  auction  on 
or  before  March  10,  1958.   Plaintiff  was  afforded  ample  time  before 
the  auction  to  notify  defendant  of  the  application  for  a  restraining 
order*  Defendant's  letter  to  his  father,  dated  February  21,  I9589 
notified  him  of  defendant's  election  to  dissolve  the  partnership 
business,  "effective  as  of  the  close  of  business  on  February  28, 
1958 <,"  This  gave  plaintiff  ample  notice  of  any  intended  harmful 
action  on  the  part  of  his  son.  It  clearly  appears  from  the  record 
that  there  was  ample  time  for  the  service  of  notice 5  neither  do  we 
find  anything  in  the  complaint  or  affidavit  to  justify  the  issuance 
of  an  injunction  without  bondo  The  recital  in  the  order  that  "for 
good  cause  shown"  the  bond  was  excused  does  not  comply  with  the 
statutory  provision  unless  either  the  complaint  or  the  affidavit 
contains  proper  allegations  to  support  the  order « 

Plaintiff  relies  primarily  upon  JfltrcJ»©ll  v.  Mitchell .  10 
111.  Appo2d  ^-370  That  case  is  clearly  an  exception  to  the  rule,, 
Plaintiff  there  had  brought  suit  to  recover  certain  realty  and 
personalty  from  his  wife  who  allegedly  had  committed  acts  of  fraud, 
undue  influence,  and  conversion  in  acquiring  and  in  dealing  with  such 
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property,  and  had  allegedly  wrongfully  withdrawn  more  than  $759000oOO 
from  a  joint  checking  account  opened  to  afford  her  easy  access  to 
funds  for  necessary  family  expenses  during  plaintiff's  illness, 
had  allegedly  purchased  realty  in  her  own  name  with  plaintiff's 
funds,  and  had  caused  transfer  of  stocks  and  life  insurance 
policies  to  herself  without  consideration*  The  court  held  that 
the  allegations  of  the  verified  complaint  and  petition  justified 
issuance  of  a  temporary  injunction  without  notice  and  without  bond 
because  of  the  conduct  of  defendant  who  had  virtually  depleted  the 
assets  of  plaintiff  to  the  level  where  he  was  unable  to  furnish  bond 
and  could  by  the  stroke  of  a  pen  cause  further  damage  if  notice 
were  served. 

For  the  reasons  indicated  we  hold  that  under  the  circum- 
stances of  the  case  before  us  the  injunction  was  wrongfully  issued 
in  the  absence  of  notice  and  without  requiring  plaintiff  to  furnish 
bond,  and  that  the  trial  court  erred  in  denying  defendant's  motion 
to  vacate  and  dissolve  the  injunction.   Accordingly,  the  order  is 
reversed,  and  the  injunction  dissolved. 

Order  reversed  and  injunction 
dissolved. 

Burke,  P.  J,,  and  Bryant,  J.,  concur. 
Abstract  only. 
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APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 


This  is  an  appeal  from  a  verdict  of  a  Jury  and  a 
Judgment  on  that  verdict  finding  the  defendant  not  guilty. 
This  action  was  brought  to  recover  damages  occasioned  by  the 
alleged  breach  by  the  defendant  of  the  provisions  of  the  Boiler 
Inspection  Act  (45  U.  S.  Code,  Sec.  23),  with  the  suit  being 
instituted  under  the  Federal  Employers'  Liability  Act  (45  U.  S. 
Code,  Sees.  51-59). 

The  plaintiff  urges  as  error  the  giving  by  the  court 
of  Instruction  No.  8,  tendered  by  the  defendant,  and  the  alleged 
improper  conduct  of  the  defendant's  counsel  as  he  made  his 
closing  arguments  to  the  Jury. 

The  plaintiff's  case  is  brought  under  Section  23 

of  the  Federal  Boiler  Inspection  Act.   (45  U.  S.  Code.)   That 

section  provides  as  follows: 

"It  shall  be  unlawful  for  any  carrier  to  use  or 
permit  to  be  used  on  its  line  any  locomotive 
unless  said  locomotive, its  boiler,  tender,  and 
all  parts  and  appurtenances  thereof  are  in  proper 
condition  and  safe  to  operate  in  the  service  to 
which  the  same  are  put,  that  the  same  may  be 
employed  in  the  active  service  of  such  carrier 
without  unnecessary  peril  to  the  life  or  limb...." 
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The  application  of  the  act  has  been  construed  In  many  casesr 

and  m  Urle  v.  Thompson.  337  U.  S.  I63,  at  page  188,  the 

court  salds 

•'Yet  It  has  been  held  consistently  that  the 
Boiler  Inspeotion  Act  Supplements  the  Federal 
Employers  Liability  Act  by  Imposing  on  inter- 
state railroads  'an  absolute  and  continuing 
duty'  to  provide  safe  equipment.  Lilly  v. 
Grand  Trunk  R.  Co. ,  supra  at  485|  Southern  R. 
Co.  V.  Lunsford,  297  U.  S.  398,  ^1;  cf. 
Baltimore  &  0.  R.  Co.  v.  Groeger.  266  U.  S.  521, 
528-529." 

In  Lilly  v.  Grand  Trunk  R.  Co.,  317  U.  S.  481,  the  court 

considered  the  question  of  whether  the  cause  of  action  under 

the  Boiler  Inspection  Act  was  limited  only  to  defects  in 

construction  or  mechanical  operation,  and  beginning  on  page 

487  the  court  said: 

"But  there  is  no  warrant  in  the  language  of  the 

Act  for  construing  it  so  narrowly,  or  for  denying 

the  Commission  power  to  remedy  shortcomings,  other 

than  purely  mechanical  defects,  which  may  make 

operation  unsafe,   Th.e  act  without  limitation 

speaks  of  equipment  'in  proper  condition  and  safe 

to  operate. ..without  unnecessary  peril  to  life 

or  limb.'   Conditions  other  than  mechanical  imperfections 

can  plainly  render  equipment  xmsafe  to  operate  without 

unnecessary  peril  to  life  or  limb." 

Instruction  No.  8,  which  was  given  by  the  court  at  the 

suggestion  of  defendant  and  now  objected  to  by  the  plaintiff, 

is  as  follows; 

"The  only  Issue  in  this  case  to  be  decided 
by  you  with  respect  to  the  liability  of  the 
defendant  is  whether  or  not  the  doorholder  on 
Engine  55^3  was  or  was  not  defective  so  that  the 
said  engine  was  rendered  unfit  for  the  service 
to  which  it  was  dedicated." 

That  Instruction,  of  course,  refers  to  a  defect.   It  also 

refers  to  "rendering  the  engine  unfit  for  the  service  to  which 

It  was  dedicated"  as  a  qualification  of  the  defect.   Standing 
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alone  the  instruction  Is  in  our  opinion  subject  to  criticism. 
We  do  not  consider  it  to  be  artfully  drawn  or  wisely  given, 
and  cannot  give  it  our  approval.   However,  the  plaintiff 
tendered,  and  the  court  gave,  other  instructions  which 
properly  set  forth  the  obligation  of  the  defendant  under  the 
appropriate  statute,  particularly  Instructions  5  and  ?.   It 
is  our  opinion  that  when  these  instructions  are  considered 
together,  the  Jury  was  correctly  advised  in  regard  to  the  law 
of  the  case,  and  the  giving  of  the  objectionable  instruction 
would  not  mislead  the  Jury  and  the  plaintiff  has  not  been 
prejudiced  by  its  irregularities.   It  is  a  well  established 
rule  that  "It  is  sufficient  when  the  instructions,  considered 
as  a  whole,  substantially  present  the  law  of  the  case  fairly 
to  the  Jury.   That, we  think,  has  been  done  in  this  case." 
Ritzman  v.  The  People.  110  111.  3^2.   That  rule  was  followed 
in  Henderson  v.  Shives,10  111.  App.2d  k75»   Hulke  v.  Intei^national 
Mfg.  Co..  Ik   111.  App.2d  5,  at  page  52,  and  Bunton  v.  Illinois 
Cent.  R.  Co..  15  111.  App.2d  311»  329.  When  the  instructions 
are  considered  as  a  whole,  the  giving  of  Instruction  No.  8  did 
not  prejudice  the  plaintiff,  and  was  a  harmless  error. 

The  second  error  of  which  the  plaintiff  complains  is, 
that  in  the  final  argument  the  attorney  for  the  defendant  read 
certain  questions  and  answers  from  a  stenographic  report  of  the 
interrogation  of  the  plaintiff  by  certain  of  defendant's  repre- 
sentatives shortly  after  the  accident  had  taken  place.   The 
stenographic  report  had  not  been  admitted  into  evidence,  as 
such,  on  the  basis  that  it  was  not  impeaching.   It  waa  mainly, 
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if  not  entirely,  corroborative  of  the  statement  that  the  plain- 
tiff had  given  on  direct  examination  on  the  witness  stand  in 
the  trial  of  the  case.   But  on  the  cross-examination  the  state- 
ment had  been  used  and  questions  had  been  asked  and  answers 
given  covering  the  same  material  read  and  referred  to  in  the 
closing  arguments.   It  had  been  urged  upon  the  court  that  they 
were  admissions  against  interest  made  by  the  plaintiff.   It 
has  been  urged  in  the  argument  by  plaintiffs  counsel  here  that 
the  mere  presence  in  the  hands  of  the  defendant's  attorney  of  that 
stenographic  statement,  and  its  use  in  the  closing  argument, 
gave  it  such  an  appearance  of  verity  that  it  was  prejudicial 
to  the  plaintiff's  trial  and  unduly  emphasized  the  cross-examina- 
tion of  the  plaintiff  involving  this  same  statement.  We  do  not 
believe  that  the  conduct  of  the  defendant's  counsel  was  entirely 
circumspect.   Neither  do  we  believe  that  his  conduct  was  pre- 
judicial in  the  sense  that  it  deprived  the  plaintiff  of  a  fair 
and  impartial  trial  or  prejudiced  the  Jury  in  regard  to  its 
decision.  We  have  read  and  considered  the  cases  cited  by  the 
plaintiff?  those  of  Heide  v.  Schubert.  l66  111.  App.  586, 
Paliokaltis  v.  Checker  Taxi  Co. ,  32^  111.  A.pp.  21,  and  the 
full  opinion  in  the  case  of  gretzmann  v.  American  Peyelopment 
Company, abstracted  in  288  111.  App.  at  page  623,   Each  of 
these  cases  is  clearly  distinguishable  on  the  facts  from  the 
Instant  case,  and  in  our  opinion  the  difference  in  the  various 
factual  situations  determines  whether  the  conduct  of  the 
defendant's  attorney  is  prejudicial  or  not.   We  do  not  think 
it  was  here. 
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We  hold  that  this  record  Indicates  that  the 
plaintiff  had  a  fair  and  impartial  trial,  free  from  any 
substantial  error.   The  Judgment  of  the  trial  court  is 
affirmed. 

AFFIRMED. 
BURKE,  P.  J.,  and  FRIEND,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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CENTRAL  WATCH  SERVICE, 

Appellee, 

Vo 

GOOSE  ISLAND  WAREHOUSE, 
INC.,  et  alo, 

On  appeal  of  GOOSE  ISLAND 
WAREHOUSE,  INC „ , 


APPEAL  FROM  MUNICIPAL  COURT 
OF  CHICAGO o 


1! 


3A. 


Appellant, 
MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  by  defendant  Goose  Island  Warehouse, 
Inc o  from  a  judgment  for  $l,367e7^  against  it  in  an  action 
upon  an  alleged  account  stated  by  plaintiff,  Central  Watch 
Service.  Originally  there  were  two  other  defendants,  Metron, 
Inco  and  Metron  Shipping  Corporation.  Metron  Shipping 
Corporation  was  dismissed  from  the  action  before  trial  upon 
motion  of  plaintiff.  The  case  was  tried  before  a  jury  and 
resulted  in  a  directed  verdict  in  favor  of  Metron,  Inc «  and 
a  verdict  against  defendant  Goose  Island  Warehouse,  Inc.  for 
the  full  amount  of  plaintiff's  claim  minus  $7.0^c 

Defendant  contends  for  reversal  that  plaintiff  is  not 
an  entity  entitled  to  maintain  this  action  and,  further,  that 
plaintiff  has  failed  to  prove  an  account  stated.  We  shall 
consider  both  contentions. 

As  to  the  first  contention,  the  record  reveals  that 
plaintiff,  although  incorporated  under  the  laws  of  this 
State  in  1915?  has  been  conducted  as  a  partnership  since 
19^5o  The  corporate  existence  has,  however,  been  maintained 
by  compliance  with  all  provisions  of  the  Business  Corporation 
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Act  relating  to  the  filing  of  annual  reports  and  the  payment  of 
franchise  taxes.   In  May,  19^5's  an  assumed  name  certificate  was 
filed  with  the  Clerk  of  the  County  Court  of  Cook  Cotmty  to 
certify  that  the  true  and  real  full  names  of  all  persons  owning 
and  conducting  the  business  known  as  Central  Watch  Service  were 
Bthel  So  Glazen,  Dorothy  So  Wright,  Edward  Ko  Stackler,  Sidney 
Stackler,  and  Edward  and  Sidney  Stackler  as  trustees  for  Leon^ 
Rose  and  Diana  Stackler,  However,  defendant  did  not  raise  any 
objection  to  plaintiff's  right  to  maintain  the  action  under  the 
name  of  Central  Watch  Service  until  after  a  trial  on  the  merits 
when  it  filed  a  motion  to  vacate  the  Judgment,  It  has  been 
held  that  such  a  judgment  is  not  void  but  merely  irregular,  and 
we  are  of  the  opinion  that  defendant  may  not  now  attack  the  judg- 
ment  for  a  technical  inaccuracy  which  if  properly  raised  before 
trial  would  have  resulted  merely  in  a  redesignation  of  the  party 
or  parties  plaintiff.  See  Collateral  Finance  Coo  v.  Braud^  298 
Illo  Appo  130,  lif3,  Ihk   (1938)0 

As  to  defendant's  second  contention  that  plaintiff  did 
not  prove  an  account  stated,  the  record  reveals  that  defendant 
operates  a  warehouse,  situated  in  Chicago,  abutting  the  north 
branch  of  the  Chicago  River.  In  June,  1955,  Metron  Shipping 
Corporation  and  defendant  entered  into  an  agreement  whereby 
defendant  would  unload  and  store  the  cargo  of  an  ocean-going 
vessel  inbound  from  Europe  which  was  to  proceed  up  the  Chicago 
River  and  dock  at  the  warehouse.  The  agreement  also  provided 
that  defendant  was  to  reload  the  vessel  with  an  outbound  cargo. 
The  building  and  land  used  by  defendant  was  inadequate  for 
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unloading  the  contents  of  the  vessel.  Defendant  made  arrange- 
ments to  use  for  this  purpose  land  contiguous  to  that  of  the 
warehouse o  To  protect  the  cargo  the  services  of  plaintiff 
were  engaged.  The  watchmen  supplied  by  plaintiff  reported  to 
the  job  on  June  2^,  1955 <>   On  June  29  plaintiff  sent  defendant 
a  bill  for  services  for  June  2^-  through  June  30,  in  the  amount 
of  $279.58.  Defendant  returned  the  Mil  immediately  with  a 
notation  that  it  should  be  sent  to  the  Metron  Shipping 
Corporationo   Plaintiff  forwarded  the  bill  as  instructed  and 
the  watch  service  continued  until  July  16,  1955?  when,  the 
watchmen  were  removed. 

On  July  3?  1955?  plaintiff  had  sent  defendant  a  bill  in 
the  amount  of  $25108.^-8,  which  covered  in  advance  services  for 
the  entire  month  of  July,  In  the  latter  part  of  July,  plain- 
tiff's representative  called  upon  Metron  Shipping  Corporation, 
asked  for  payment,  and  was  advised  that  "the  bill"  had  been 
sent  to  the  company's  eastern  office  and  had  not  yet  been 
approved.  Two  or  three  weeks  later,  plaintiff's  representative 
again  called  at  the  office  of  Metron  Shipping  Corporation  and 
was  informed  that  there  was  not  enough  money  in  the  Chicago 
office  to  pay  the  bill.   At  the  trial  the  same  representative 
of  plaintiff  testified  as  follows s 

"Inasmuch  as  Metron' s  name  was  given  us  as  the 
people  who  were  going  to  pay  the  bill,  I  called  on 
them," 

On  August  19,  1955?  plaintiff  sent  a  bill  to  Metron 

Shipping  Corporation,  at  its  office  at  209  South  La  Salle  Street, 

in  Chicago,  The  amoimt  of  the  bill  was  $1,088,16  for  services 

rendered  from  July  1  through  July  16.  This  bill  was  marked 
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"copy  of  final  corrected  bill."  Cn   September  20,  3955?  plaintiff 

sent  Metron  Shipping  Corporation  the  following  invoice  forms 

Forg   Goose  Island  Warehouse 

Invoice  Date 

June  29,  1955— • 

V/atchman  Service  for  June  2l4*.30  279,58 

August   19,   1955— 

Watchman  Service  for  July  I-I6  1088,l6 

July  11,  1955— 

Watchman  Service  for  July  1  7oOM- 

|137^o78 

Plaintiff  made  no  request  from  Goose  Island  after  the  first  bill 

was  returned.  None  of  the  bills  were  paid.  On  October  19,  1955» 

plaintiff  filed  this  action  in  the  Municipal  Court  of  Chicago' 

a:^leging  an  account  stated. 

Recently  this  court  has  had  occasion  to  set  forth  in  plain 

language  the  definition  and  requirements  of  an  account  stated o 

In  Canadian  Ace  Brewing  Co.  v.  Swiftsure  Beer  ServicCftCo,,, 

17  111.  App.2d  5^,  we  said: 

"[Ajn  account  stated  is  an  agreement  between  two  parties 
which  constitutes  a  new  and  binding  determination  of  the 
balance  due  on  indebtedness  arising  out  of  previous 
transactions  of  a  monetary  character,  containing  a 
promise,  express  or  implied,  that  the  debtor  shall  pay 
the  full  amount  of  the  agreed  balance  to  the  creditor. 
The  State  Vo  Illinois  Central  R.R.  Co.y  2^6  111.  I88, 
2I+I  (1910)»  Chase  v.  Bramhall,  3^3  111.  App.  171  (1951)? 
Pure  Torpedo  Corp.  v.  Nation,  327  111.  App.  28  (19^5)| 
Dean  and  Son  v.  W.  B.  Conkey  Co.,  I80  111.  App.  162  (1913). 
The  agreement,  must,  of  course,  manifest  the  mutual  assent 
of  both  the  debtor  and  the  creditor,  although  such  assent 
may  be  inferred  from  the  retention  by  one  of  the  parties 
of  a  statement  of  account,  rendered  by  the  other,  for  an 
unreasonable  time  and  without  objection.   Pure  Torpedo 
Gorp.  V.  Nation^  supra s  Dean  and  Son  v.  V/.  B.  Conkey  Co., 
supra;  6  Willi  ston  on  Contracts,  sect  ions  1863,  186M-; 
Restatement  of  Contracts,  vol.  2,  sec.  ^22 »" 
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We  can  find  no  evidence  of  the  requisite  mutuality  in  the 
instant  case  necessary  to  establish  an  account  stated.  The 
trial  court  should  have  allowed  defendant's  motion  for  directed 
verdict  at  the  close  of  all  the  evidence,  or  its  motion  for  judg- 
ment notwithstanding  verdict. 

Judgment  reversed© 

Schwartz,  P,  J.,  and  McCormick,  J.,  concur o 

Abstract  only©  '- 
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MICHAEL  McMANIGAL,  by  CECIL 
McMANIGALj  his  mother  and 
next  friend,  and  CECIL 

McMANIGAL, 

Appellees, 


CHICAGO  MOTOR  COACH  COMPANY, 
a  corporation, 


Appellant 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY, 
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PER  CURIAM; 


This  is  an  appeal  from  a  judgment  for  $5000  in  favor 
of  Michael  McManigal  and  a  judgment  for  $ll6  in  favor  of  Cecil 
McManigal,  his  mother.  The  complaint  charges  breach  of  duty 
by  the  common  carrier  and  assault  and  false  imprisonment 
accompanied  by  an  attempt  on  the  part  of  defendant's  bus 
driver  to  force  plaintiff  Michael  McManigal  to  participate 
in  and  subject  himself  to  lewd,  indecent,  immoral  and 
unnatural  acts.  The  liability  is  admitted.  The  only 
serious  question  is  whether  the  damages  are  excessive. 

Plaintiff,  a  boy  of  nine  at  the  time  of  the 
occurrence,  January  22,  1951,  was  the  only  passenger  on 
defendant's  bus.   As  the  bus  approached  his  destination,  he 
proceeded  to  the  front  door.   He  noticed  as  he  did  so  that 
the  driver  was  "fumbling"  with  the  front  of  his  pants „  When 
the  bus  came  to  a  stop  the  door  did  not  open.  The  boy  turned 
around  and  saw  that  the  driver  had  exposed  his  person.  The 
driver  called  to  the  boy  and  asked  him  to  touch  his  person. 
The  boy  said  no  and  started  toward  the  rear  of  the  bus 
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where  there  was  another  door,  and  as  he  was  almost  past  the 
driver,  the  driver  reached  out,  grabbed  his  arm  and  pulled  him 
over,  saying,  "Oh,  come  on."  But  the  boy  pulled  away,  ran  to 
the  back  of  the  bus,  and  stepped  down  on  the  treadle  that 
ordinarily  would  open  the  door.  The  driver  having  the  bus  in 
gear  and  the  motor  running  fast,  the  door  did  not  open.  The 
boy  jumped  up  and  down  on  the  treadle,  screaming  "Let  me  out, 
let  me  out-,"  The  driver  laughed  but  the  door  opened  and  the 
boy  ran  out. 

The  boy  reported  the  facts  to  his  mother  and  to 
others.  After  the  incident  he  suffered  from  sleeplessness 
and  was  "a  little  bit  nervous,"  attributing  it  to  the  "court 
and  policemen  and  what  not,"  but  physically  he  felt  all  right. 
After  three  or  four  days  the  mother  called  a  doctor.  The 
organic  findings  were  negative.  The  doctor  saw  the  boy  ten 
or  twelve  times  between  January  and  June  1951-   About  a  month 
after  the  incident  the  boy  developed  a  fever  which  ran  on  and 
off  for  a  period  of  four  or  five  months.  The  doctor  testified, 
"I  never  specifically  associated  that  with  the  incident."  He 
further  testified  that  a  shock  or  what  he  described  as  "a 
disturbance  in  the  central  nervous  system"  had  its  effect  upon 
the  body  generally  and  could  give  rise  to  general  ill  health. 
From  this  it  could  be  inferred  that  the  fever  might  have  been 
due  to  the  shock.   Other  items  were  fears  and  apprehensions 
which  developed  in  the  boy  and,  to  quote  plaintiffs'  attorney, 
"his  mental  state,  his  nervousness  or  reactions. . .lasted  a  year 
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and  then  began  to  diminish,  though  at  the  end  of  that  time  he 

was  still  listless."  The  doctor's  fee  was  $ll6o 

It  is  firmly  established  that  a  common  carrier  is 
obligated  to  protect  passengers  from  indecent  approach, , assault 
and  insults  Chicago  &  Eastern  R.R.  Co.  v«  Flexman^  103  Hlo  5^6 
(1882) I  Chicago  Traction  Co.  v»  Mahoney,  230  111.  562  (190?) 5 
McMahon  v.  Chicago  City  Ry.  Co.,  1^3  Illo  App.  608  (I908)  (affd.' 
239  111.  33^  (1909)  )5  Blackwell  v.  Fernandez,  32^  111.  App,  597 
(19^5) I  Coggins  V.  C.  &  A.  R.R.  Co.,  I8  111.  App,  620  (l886)o 
The  question  is  whether  or  not  the  carrier  is  liable  also  for 
exemplary  damages  because  clearly  on  the  basis  of  proximate 
damages,  the  amount  of  the  verdict  is  excessive.  The  trial 
Judge  refused  to  give  an  instruction  directing  the  JTiry  to  allow 
exemplary  damages,  but  apparently  they  were  moved  by  the  shocking 
character  of  the  indecent  exposure  and  allowed  such  exemplary 
damages  anjnvay.  The  mere  fact  that  the  trial  coiort  failed  to 
so  instruct  the  jury  does  not  make  the  verdict  including  such 
damages  erroneous.  Shemaitis  v.  Collins ^  3^8  111.  App.  5^9 
(1952).   In  that  case  the  individual  against  whom  judgment  was 
rendered  had  committed  the  act,  and  the  case  throws  no  light  on 
the  liability  of  a  principal  for  exemplary  damages  for  the  act 
of  an  agent. 

Plaintiffs*  theory  seems  to  be  that  since  a  corporation 
can  act  only  through  agents,  what  was  done  by  the  bus  driver  was 
done  by  the  defendant,  and  if  the  agent  was  liable  for  exemplary 
damages,  then  the  defendant  was  liable.  An  examination  of  the 
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Illinois  cases  in  which  exemplary  damages  were  allowed  against  a 
principal  reveals  that  they  were  all  cases  in  which  the  act  of 
the  agent  was  an  act  done  in  pursuance  of  the  principal's 
business c   Singer  Mfgo  Co.  v.  Holdfodt,  86  111,  ^55  (1877); 
Chicago  Title  &  Trust  Co»  v.  Core,  223  IHo  58,  65  (1906); 
Chicago  Traction  Co.  v.  Mahoney,  230  111.  562,  567  (1907); 
Taneski  v.  St.  Louis  M.B.T.  Ry.  Co.,  230  111.  App.  300,  30^ 
(1923);  Busick  v.  I.e.  R.R.  Co.,  201  Illo  App^  63  (1915).  In 
Singer  Mfg.  Co.  v.  Holdfodt,  supra,  the  agent  who  committed 
the  wrongful  act  did  so  with  force  and  violence  while  attempting 
to  repossess  a  sewing  machine  sold  to  the  plaintiff,  for  which 
the  plaintiff  had  fully  paid.  The  court  held  that  exemplary 
damages  were  allowable.   In  Chicago  Title  &  Trust  Co.  v^  Core, 
supra y  the  agent  of  the  defendant,  without  legal  authority  and 
in  discharge  of  the  business  of  the  defendant,  trespassed  upon 
and  seized  goods  and  property  belonging  to  the  plaintiff.  The 
court  held  that  exemplary  damages  were  allowable.   In  Chicago 
Traction  Co,,  v.  Mahoney^  supra,  the  court  directed  the  Jury  to 
allow  exemplary  damages  in  a  case  where  a  conductor  evicted  a 
passenger  for  refusal  to  pay  the  fare  and  in  so  doing  used 
excessive  force,  as  a  result  of  which  the  passenger  sustained 
physical  injuries.  The  amount  of  the  award  was  $1250.   In 
Taneski  v.  Sto  Louis  M.B.T.  Ry.  Co.,  supra,  the  plaintiff 
charged  that  while  walking  along  a  wagon  road  (which 
apparently  was  on  railroad  property)  the  railroad's  watchman 
came  up  behind  him,  struck  him  on  the  head  with  a  club  or 
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billy,  knocked  him  dovm,  struck  him  several  times  and  cursed  and  beat 
him  while  he  was  down.   The  watchman  had  been  commissioned  as 
a  special  police  officer  in  order  that  he  might  maljie  arrests. 
The  trial  court  instructed  the  jury  that  they  could  allow  such 
damages  in  addition  to  actual  damages  "as  smart  money  or  punish- 
ment."  Judgment  for  $12  50  was  sustained.   In  Busick  v.  I.C.  R.R. 
Co. ,  supra,  the  plaintiff  was  assaulted  by  a  special  officer  or 
agent  of  the  defendant  who  claimed  that  the  plaintiff  was 
trespassing.   In  the  assault  the  plaintiff's  arm  was  broken 
at  the  elbow.  The  court  instructed  the  jury  to  allow  exemplary 
damages,  and  a  verdict  for  $1250  was  returned.  The  court, 
citing  Chicago  Traction  Co.  v.  Mahoney,  supra,  held  that 
exemplary  damages  were  allowable  in  such  a  case,  but  reversed 
and  remanded  the  cause  on  account  of  error  in  the  Instructions. 

From  the  foregoing  cases  we  conclude  that  where  it 
is  sought  to  charge  a  principal  for  the  act  of  an  agent, 
exemplary  damages  can  only  be  assessed  where  the  act  complained 
of  is  one  committed  by  the  agent  while  ostensibly  discharging 
duties  within  the  scope  of  the  corporate  purposes,  and  that  this 
applies  to  a  common  catrler.   Indecent  exposure  by  the  bus  driver 
was  not  such  an  act.   It  cannot  be  doubted  that  exemplary  damages 
were  allotted  because  of  the  revolting  character  of  the  indecent 
exposure,  and  to  that  extent  the  judgment  should  be  remitted. 

It  is  always  difficult  to  determine  the  amount  of 
such  a  remittitur.   One  of  the  fundamental  purposes  of  justice 
is  equality.   Juries  do  not  know  and  have  no  Idea  what  has  been 
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allowed  in  similar  cases.   In  the  precedents  cited  there  are 
three  cases  where  far  more  serious  physical  harm  was  done  and 
exemplary  damages  allowed  and  the  verdicts  were  only  $1250, 
It  can  well  be  said  that  these  were  long  before  the  great 
rise  in  the  cost  of  living.  Making  all  due  allowances  for 
that  and  comparing  the  character  of  the  assault  and  false 
imprisonment  in  the  instant  case  with  that  in  other  cases, 
$5000  still  is  far  too  high.  We  believe  that  a  judgment  for 
$3500  is  the  maximum  that  can  be  allowed.   It  would  be  folly 
to  have  the  case  tried  again,  from  the  point  of  view  of  both 
the  minor  and  the  defendant.  We  have  therefore  concluded  to 
make  affirmance  of  the  judgment  conditioned  upon  a  remittitur 
of  $1500  being  entered. 

Defendant  makes  some  other  points,  only  one  of  which 
deserves  discussion.  In  propounding  a  hypothetical  question, 
plaintiffs'  counsel  used  the  real  name  of  the  plaintiff  Michael, 
instead  of  referring  to  him  as  a  hypothetical  person.  This  was 
wrong,  but  the  error  was  corrected  by  the  court's  permitting 
counsel  to  substitute  "hypothetical  child"  for  the  name 
"Michael." 

The  judgment  in  favor  of  Cecil  McManigal  for  $ll6  is 
affirmed a  The  judgment  in  favor  of  Michael  McManigal  will  be 
affirmed  if,  within  10  days  from  the  entry  of  this  order, 
Michael  McManigal  will  file  a  remittitur  in  the  office  of  the 
clerk  of  this  court  in  the  amount  of  $1500,  thereby  reducing 
the  judgment  to  $3 500 5  otherwise,  judgment  will  be  reversed 
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and  the  cause  remanded  for  new  trial.  Costs  will  be  charged  to 

defendants 

Judgment  in  favor  of  Cecil  McManigal 
affirmed. 

Judgment  in  favor  of  Michael  McManigal 
will  be  affirmed  upon  filing  of 
remittitiiTo 

Abstract  only© 
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860  LAKE  SHORE  DRIVE  TRUST  5  etc . , 
et  al.j 


ellees. 


LUCIEN  WICKHAM  and  MRS,  DOROTHY 
WICKHAM, 


IX.  184 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO o 


Appellants. 
PER  CURIAM? 

The  plaintiffs,  86O  Lake  Shore  Drive  Trust,  etc.  et  al., 
brought  an  action  in  forcible  entry  and  d  etainer  in  the  Municipal 
Court  of  Chicago,  which  was  tried  with  a  juryo  The  jury  on  the 
direction  of  the  court  returned  a  verdict  for  the  plaintiffs  on 
November  1,  1957»  On  January  20,  1958  the  defendants'  motion 
for  a  new  trial  was  denied  and  the  appeal  bond  was  set  at  $100 » 
On  January  2h^   1958  defendants  Lucien  Wickham  and  Mrs.  Dorothy 
Wicldiam  filed  a  notice  of  appeal  from  that  judgment.  No  appeal 
bond  was  then  filed,  nor  has  any  bond  been  filed  since.  The 
plaintiffs,  appellees  here,  have  made  a  motion  to  dismiss  the 
appealo 

Section  I8  of  the  Forcible  Entry  and  Detainer  Act 
(111.  Rev.  State  19 57 5  chap<.  "ol '>   par.  I9)  provides 8 

"If  any  party  shall  feel  aggrieved  by  the  verdict 
of  the  jury  or  decision  of  the  court,  upon  any  trial  had 
under  this  Act,  such  party  may  have  an  appeal,  to  be 
taken  to  the  same  courts,  in  the  same  manner,  and  tried 
in  the  same  way  as  appeals  are  taken  and  tried  in  other 
cases.  Provided  such  party  files  notice  of  appeal  and 
bond  within  five  (5)  days  from  the  rendition  of  the 
judgment  *  *  *." 

Section  11  of  the  Act  provides 8   "The  provisions  of  the  Civil 

Practice  Act  *  *  *  shall  apply  to  all  proceedings  hereunder 
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in  courts  of  record,  except  as  otherwise  provided  in  this  Act," 
Under  the  statute  appeals  in  actions  "brought  under  the  Forcible 
Entry  and  Detainer  Act  are  governed  by  that  Act.  The  Act 
provides  that  the  party  must  file  notice  of  appeal  and  bond 
within  five  days  from  the  rendition  of  the  judgment <» 

In  Veach  v.  Hendricks,  278  Ill<,  Appo  376,  it  was  held 
that  filing  of  a  notice  of  appeal  is  jurisdictional.  Under 
the  Forcible  Entry  and  Detainer  Act  in  order  to  confer  juris- 
diction upon  this  court  it  was  necessary  for  the  appellants 
to  file  both  a  notice  of  appeal  and  a  bond  within  five  days 
from  the  date  of  the  rendition  of  the  judgment,  and  without 
the  filing  of  both  a  notice  of  appeal  and  bond  within  apt  time 
no  appeal  has  been  perfected,,   Karavidas  v,  O'Dwyer,  333  Hlo 
App.  I5^c  In  Kruse  v.  Ball smith,  332  111.  App,  301,  the 
court  sayss 

"Section  19  of  the  Forcible  Entry  and  Detainer 
Act  prescribes  the  mode  for  perfecting  appeals  under  this 
remedy,  and  provides  that  the  appeal  bond  and  notice  of  an 
appeal  from  a  judgment  of  the  circuit  court  must  be  filed 
within  five  days  from  the  rendition  of  judgment  tmder  the 
Forcible  Entry  and  Detainer  Act.  These  requirements  have 
been  deemed  to  be  controlling  and  jurisdictional,  and 
appeals  perfected  after  the  five  days  have  been  dismissed, 
notwithstanding  the  fact  that  they  were  taken  within  the 
time  authorized  by  the  Civil  Practice  Act."   [Citing  cases.] 

■  The  defendants  contend  that  the  plaintiffs  have  waived 

the  question  of  jurisdiction  by  filing  a  general  appearance  and 

resisting  the  defendants'  motion  to  extend  time  to  file  a 

complete  record.  An  order  was  entered  by  this  court  extending 

the  time  to  file  the  complete  record  to  May  15?  1958.  Where 

a  reviewing  court  has  not  acquired  jurisdiction  of  a  case, 
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that  jurisdiction  cannot  be  conferred  by  consent  or  acquiescence, 
Wishard  v.  School  Directors,  279  IHo  App.  333 «  To  so  hold 
would  defeat  the  purpose  of  the  forcible  entry  and  detainer 
statute,  which  was  to  create  a  summary  remedy  in  which  the 
rights  of  the  parties  would  be  speedily  determined  and  an 
appeal  permitted  only  if  taken  within  the  time  specified  in 
the  statute.  Prasnikar  v.  Harmeling,  329  111.  App«  3^1« 
The  appeal  is  dismissed. 

Appeal  dismissed. 

Abstract  only. 
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RICHARD  J.  DALEY,  Mayor,  Local  Liquor    ) 
Control  Commissioner,  ) 

) 

Plaintiff  -  Appellant,       ) 

) 
v»  ) 

) 
LICENSE  APPEAL  COMMISSION,  A.  L,  CRONIN,  ) 
Chairman,  NORMANDY  LOUNGE  &  RESTAURANT,  ) 
INC.,  Licensee,  ) 


—     -^  JL  <J9  %J 


Defendants  -  Appellees. 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 


k 


MR,  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  an  action  by  the  Mayor  of  Chicago  under  the 
Administrative  Review  Act  (111.  Rev.  Stat.,  Chap.  110,  Par,  26^ 
et  seq, )  to  review  an  order  of  the  License  Appeal  Commission 
under  section  153  of  the  Dram  Shop  Act  (111,  Rev,  Stat.,  Chap. 
^3,  Par,  153)  setting  aside  the  Mayor's  order  revoking  the 
liquor  license  of  the  Normandy  Lounge  by  virtue  of  his  authority 
as  Local  Liquor  Control  Commissioner  of  Chicago.   (Ill,  Rev, 
Stat.,  Chap.  ^3,  Par.  111).   The  order  of  the  Commission  was 
affirmed  and  the  Mayor  has  appealed. 

The  Mayor's  complaint  in  the  Superior  Court  alleged 
the  revocation  of  the  license  because  "agents  of  the  liOensee 
permitted  female  persons  on  the  licensed  premises  to  solicit 
patrons  thereof  to  purchase  alcoholic  and  non-alcoholic  liquor"; 
that  "female  persons  committed  lewd  and  indecent  acts*  in  the 
lounge;  and  that  female  persons  in  the  lounge  "solicited  police 
of fleers... to  engage  In  immoral  acts."   It  alleged  the  reversal 
of  the  revocation  order  by  the  Commission  and  the  denial  of  a 
rehearing. 
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The  question  is  whether  the  trial  court  properly 
decided  that  the  Commission  correctly  set  aside  the  Mayor's 
revocation  of  the  license  of  the  Normandy  Lounge » 

There  was  evidence  that  the  police  officers  saw  a 
woman  approach  a  man  at  the  lounge  bar  "and  immediately  a 
drink  and  a  shot  glass  of  colored  liquid  was  served  to  her'*^ 
that  she  had  "five  of  those  shot  glasses,  one  after  another 
without  asking  by  name  or  asking  the  bartender  for  a  drink" | 
that  each  time  the  man  "would  pay  the  bartender"  and  the 
woman  "would  take  the  change  and  push  it  to  the  bartender  5 
who  would  place  it  in  a  cup. o. under  the  bar" 5  and  that  the 
woman  was  the  one  who  had  addressed  the  policeman  during  his 
visit  on  the  previous  night  and  introduced  herself o  There 
was  evidence  also  that  a  "semi- strip"  dancer  asked  one  of  the 
officers  to  buy  her  a  drink  and  led  him  by  the  hand  to  a  booth 
where  six  or  eight  rounds  of  drinks  were  served  to  this,  and 
another,  couple  by  a  waitress  who  acted  upon  the  order  of  the 
vomen,  "make  mine  the  usual";  that  all  the  while  the  couples 
were  in  the  booth  the  same  waitress  served  them  and  stood 
close  by  within  earshot 5  that  one  of  the  women  asked  one  of 
the  officers  to  buy  champagne |  and  that  the  officers  were  in 
the  Loiange  on  this  occasion  for  about  three  hours « 

We  think  that  from  this  evidence  the  Mayor  could 
reasonably  infer  that  the  bartender  and  waitress,  employees 
of  the  loimge,  permitted  the  "females  to  solicit"  the  police- 
men to  purchase  "alcoholic  or  non-alcoholic  liquor" |  and  that 
this  was  a  proper  exercise  of  the  Mayor's  discretiono 
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It  is  admitted  that  the  Mayor  has  the  power  to  use  his 
discretion  reasonably  in  revoking  licenses*  that  in  his  exercise 
of  that  discretion  he  may  determine  whether  a  licensee  has 
violated  a  city  ordinance;  that  there  is  a  city  ordinance  pro- 
hibiting a  licensee  or  Its  agents  from  permitting  female  solic- 
itation of  purchase  of  drinks;  that  the  waitripss  and  bartender 
are  lounge  employees;  and  that  an  issue  here  is  whether  the 
lounge  or  its  agents  permitted  a  female  person,  in  the  lounge, 
to  solicit  a  patron  to  purchase  drinks.   The  Gommission  had  no 
evidence  before  it  which  contradicted  that  of  the  police  officers. 
The  order  setting  aside  the  revocation  was  against  the  uncontra- 
dicted evidence  upon  which  the  Mayor  acted. 

We  need  not  consider  whether  section  153  of  the  Dram 
Shop  Act  as  it  was  in  1953  or  as  amended  in  1955  applies  to  the 
instant  case.   If  the  de  novo  proceeding  before  the  Commission 
was  confined  to  the  question  of  the  propriety  of  the  Mayor's 
action,  a  finding  that  the  Mayor  abused  his  discretion  would  be 
error  as  a  matter  of  law.   If  the  de  novo  proceeding  was  not 
so  limited  a  finding  that  there  was  not  a  violation  of  the  city 
ordinance  would  be  error  as  a  matter  of  law. 

The  trial  Judge  on  review  ought  to  have  reversed  the 
order  of  the  Gommission  and  it  was  error  to  affirm  the  Commission's 
order.  The  Judgment  of  the  Superior  Court  and  the  order  of  the 
License  Appeal  Commission  are  reversed,  and  the  order  of  the 
Local  Liquor  Control  Commissioner  is  affirmed. 

REVERSED. 

LE¥E  AND  MURPHY,  JJ. ,  CONCUR. 
ABSTRACT  ONLY, 
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THOMAS   L .    WATERS,  ) 

PLAINTIFF-APPELLANT,     ' 

) 
VS.  ) 

) 
ZENO  MIDDLETON,  ) 

) 
DEFENDANT_APPELLEE.   ) 


Appeal  from  the 
CI  rcui  1"  Court  of 
St .  Clair  Count  y , 
Illinois. 


BARDENS,  P.J. 

Plaintiff,  an  attorney,  filed  his  complaint  In  the 
Circuit  Court  of  St.  Ciair  County  on  an  oral  contract  to 
recover  one-half  of  the  attorney's  fee  realized  by  de- 
fendant in  a  personal  injury  suit.   Both  parties  par- 
ticipated In  the  preparation,  trial  and  appeal  of  the 
case.   After  hearino  the  evidence,  the  trial  court  entered 
judgment  for  the  defendant.   The  appeal  raises  the  issue 
of  the  manifest  weight  of  the  evidence  as  colored  by  the 
charge  of  fabrication  of  portions  of  such  evidence. 

From  the  latter  part  of  1^52  until  September,  1 95l|., 
the  parties  had  an  association  for  the  practice  of  law 
which  was  indefinitely  defined.   They  shared  offices  and 
office  expense  and  used  stationery  headed  "MIddleton  and 
Waters"  though  plaintiff  at  the  same  time  had  other  full- 
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time  employment.   The  extent"  to  which  fees  had  been  shared 
In  other  cases  was  disputed.   At  the  start  of  their  as- 
sociation, the  defendant  had  a  case,  Bradshaw  v.  City  of 
East  St.  Louis,  upon  which  suit  had  been  filed.   During 
their  association,  this  case  was  tried  and  resulted  in  a 
^i|.0, '^0.  on  judgment  which  was  sustained  on  appeal.   In  the 
course  of  efforts  to  prove  and  disprove  an  agreement  to 
share  the  attorney's  fee  in  the  Bradshaw  case,  each  party 
attempted  to  corroborate  his  position  by  showing  that  he 
had   carried  the  burden  of  work  In  the  case.   The  Irrecon- 
cilable versions  of  the  parties  which  resulted  would 
normally  not  detain  us  for  the  lower  court  should  be  ac- 
corded the  fullest  latitude  In  resolving  the  factual  Issues 

However,  plaintiff  has  raised  an  Issue  of  fabrication 
of  evidence  in  the  Introduction  of  certain  exhibits  by 
defendant.   We  have  examined  the  orginals  in  the  record 
of  Defendant's  Exhibit  5  and  Plaintiff's  Exhibit  7,  each 
purporting  to  be  an  exact  copy  of  ai^  original  letter-sent 
to  the  trial  judge  following  argument  of  the  post  trial 
motion.   Plaintiff's  Exhibit  7  was  produced  from  the  files 
of  the  City  of  East  St.  Louis,  the  defendant  In  the 
Bradshaw  case;  Defendant's  Exhibit  5  came  from  defendant's 
file  of  the  same  case.   These  carbon  copies  were  typed  on 
different  typewriters  and  bore  plaintiff's  name  as  the 
writer  in  Plaintiff's  Exhibit  7  and  the  defendant's  name 
as  the  writer  In  Defendant's  Exhibit  5.   Obviously,  one 
of  these  exhibits  Is  false  and  its  production  a  fraud  upon 
the  Court.   Also,  Defendant's  Exhibit  2,  purporting  to  be 
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a  duplicate  of  the  original  manuscript  of  the  appellate 
brief  in  the  Bradshaw  case  is  challenged  as  a  fabrication 
and  various  discrepancies  between  the  printed  brief  and 
such  manuscript  are  pointed  out.   The  issue  of  fabrication 
of  an  exhibit  was  again  raised  In  plaintiff's  post  trial 
motion  in  connection  with  Defendant's  Exhibit  [j.  which 
purports  to  be  a  copy  of  an  agreement  submitted  to  de- 
fendant by  plaintiff  at  the  time  of  the  termination  of 
their  association.   Plaintiff's  proffered  copy  of  such 
agreement,  made  a  part  of  his  motion  for  a  new  trial, 
differed  very  substantially  from  Defendant's  Exhibit  [|.. 
In  connection  with  Defendant's  Exhibit  2,  an  objection  was 
sustained  to  plaintiff's  offer  into  evidence  of  the  brief 
fn  the  Bradshaw  case  which  defendant  testified  he  alone 
prepared,  together  with  another  appellate  brief  admittedly 
written  by  defendant.   It  Is  argued  by  plaintiff  that  a 
comparison  of  the  style  of  writing,  use  of  words  and 
organization  of  the  two  briefs  Is  relevant  in  view  of  the 
defendant's  testimony  that  he  alone  prepared  the  appellate 
brief  and  that  Defendant's  Exhibit  2  is  a  carbon  copy  of  the 
manuscript  of  such  brief. 

The  cumulative  effect  of  such  evidence  is  such  that 
the  issue  of  fabrication  of  exhibits  may  dominate  and 
control  the  case.   Sharon  v.  Terry,  et  al,  56  Fed.  357; 
Chicago  City  Ry.  Co.  v.  McMahon,  I  03  III.  [j.85  ,ij.87;  In  Re 
Estate  of  Sandusky,  521  III.  App.  I,  18,  52  NE  2d  285,  292. 
Because  the  parties  involved  are  officers  of  the  Court,  we 
feel  the  greatest  latitude  should  have  heen  permitted  in 
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the  presenfatlon  of  evFdence  bearing  on  the  charge  of 
fabrfcaflon  and  the  assertion  carefully  considered  by  the 
trial  court.   For  this  reason  It  was  error  to  deny  admission 
Of  exhibits  Offered  by  plaintiff.   Neither  the  attorneys 
for  the  parties  nor  the  trial  judge  could  give  this  Issue 
the  attention  It  demanded  since  It  was  first  raised  In 
the  course  of  trial.   Had  there  been  opportunity  to  prepare 
for  such  issue,  either  side  might  have  found  secondary 
evidence  which  would  have  convincingly  supported  their 
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we  therefore  conclude  that  the  case  must  be  reversed 
and  remanded  to  the  trial  court  for  a  new  trial. 

Reversed  and  remanded. 

Culbertson,  J.,and  Schefneman,  J., concur 
Puhl  I  oh  Abi64Tact  On  I  v  _ 
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\Axy   E,  Kerinq, 

Plaint  if  f-i.ppellee, 
vs. 
Garlin  Hilton, 

Defendant -Appellant, 


Appeal  from  the 
Circuit  Court  of 
McDonough  County. 


REYNOLDS,   J. 

The  Appellate  Coiirt    (13   111.  App,    2d  132)    reversed  a 
judgment   of  the  circuit   coujrt  of   AcDonough  Couiity,    entered 
on  ci  jury  verdict  allowing  plaintiff  $7,000  as  deiiaages  for 
personal  injuries   sustained  in  a  collision  between  plaintiff's 
autoEiobile  and   the  track  driven  by  the  defendant,    Garlin 
Hilton,     The  Cuprscie  Court  allov/ed  plaintiff,  2Iary  H,   Hering, 
leave  to  appeal  frojn  the  judgment  of   the  Appellate  Court,    and 
the  Supreme  Court,    in  Hering  v.   Hilton,    1?   111.    2d  552,    reversed 
the  jiidgment   or  the  Appellate  Court,   and  remanded  the  cause 
to  the  .ippellate  Court  with  directions  to  reconsider  the  v/ilful 
and  vanton   issue   in  tte   cause,    in  the   light    of  tho  analj^sis   of 
the  Caprenie  Court,    and  to  pass  upon  tlie  reraaining  questions 
in  the  cause. 
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This  court  in  conso.iance  with  the  decision  of  the 
Supreme  Court  on  the  truest  ion  of  vdlful  and  wanton  raisconduct 
on  the  part  of  the  defendant,  siust  now  hold  that  the  verdict 
of  the  jury  and  the  judgment  entered  on  such  verdict,  finciiig 
the  defendant  guilty  of  wilful  and  wanton  misconduct  as 
charged  in  Count  II  of  the  complaint,  is  sustained  by  the 
evidence  and  that  no  error  was  coiomitted  by  the  trial  court 
in  overruling  the  motion  for  a  directed  verdict  as  to  said 
Coimt  II,  and  permitting  j^y^Q   cause  to  go  to  the  jury. 

The  appeal  to  this  court  raised  three  points.   First, 
the  trial  court  should  have  stricken  Go\int  II  of  the 
plaintiff's  amendinent  to  the  aiaended  complaint;  Second,  the 
trial  court  erred  in  Qllo^d.ng  the  issues  of  Count  II,  wilful 
ax\d  wanton  Hiisconduct,  to  be  determined  by  the  jury;  and 
Third,  that  the  trial  court  erred  in  giving  plaintiff's 
instructions  6,  19  s^ncl   20.  The  decision  of  the  ouproaie  Court 
disposes  of  points  one  and  two.  This  court  in  its  opinion, 
J'ering  v.  Hilton,  13  111,  ^-^ppm    2d  132,  discussed  the  third 
point,  that  of  the  instructions,  holding  that  "an  examination 
of  all  the  instructions  given  show  that  the  jury  was  properly 
instructed  and  we  find  no  reversible  error  in  the  instructions.' 

After  tlie  appeal  was  perfected  anu  before  the  .-ippellate 
Court,  a  further  oxiestion  arose,  namely,  could  the  plaixitiff, 
after  the  appeal  by  the  defendant,  claim  the  right  to  assign 
error  on  the  part  of  the  trial  judge  in  sustaining  the  liotion 
for  a  directed  verdict  as  to  Count  I  of  the  complaint,  and 
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ask  for  affirmative  relief  as  to  that  matter  without  cross 
appeal*   This  court  held  that  the  appeal  Is  limited  to  the 
Judgment  appealed  from,  namely  the  Judgment  against  the 
defendant  for  wilful  and  wanton  misconduct,  and  that  in  the 
absence  of  a  cross  appeal  by  the  plaintiff,  the  question  of 
the  ruling  of  the  trial  court  as  to  Count  I  was  not  before 
this  court.  This  was  upheld  by  the  Supreme  Court  at  page 
566  of  its  opinion. 

Sosnoe  all  questions  raised  by  the  appeal  have  been 
decided,  the  Judgment  of  the  Circuit  Court  of  McDonough 
County  is  affirmed. 

Affirmed, 

Carroll,  J.,  concurs 

Boeth,  P.  J. ,  took  no  part  in  the  consideration  of  the  case. 
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General  No,  10166 


Kazel  V.  MacKinlay, 


i 

I 

Plaintiff -Apr>ellant,      1 

I 
vs.  i 

I 
Donald  D.  KacKinlay,  i 

i 
Defendant -Appellee,    I 


Agenda  iio,  3 


Appeal  froia  the 
Circuit  Court  of 
Sangamon  County. 


REYM0LD3,  J. 

This  cause  comes  to  this  court  on  appeal  frcan.  an  order 
and  decree  of  the  Circuit  Court  of  5angaaon  County,  modifying 
a  decree  for  divorce  entered  on  the  30th  day  of  alarch,  1953, 
in  said  court.  By  the  terms  of  the  original  decree,  the 
defendant  was  ordered  and  decreed  to  pay  to  the  plaintiff 
the  sum  of  -IJIOO  per  month  for  support  and  maintenance  of 
minor  children,  the  sum  of  150  per  month  as  alimony  for  the 
plaintiff,  and  tc  turn  over  and  assign  to  the  plaintiff 
certain  retirement  pay  funds,  leave  pay  funds,  and  certain 
rights  in  real  estate  under  a  contract  for  deed. 

On  October  5,  1954,  7:)laintiff  filed  her  petition  to 
show  cause  v/hy  defendant  should,  not  be  held  in  contempt  of 
court  for  failure  to  pay  in  accordance  with  the  decree. 
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On  May  31,  1955,  the  defendant  having  paid  in  full  according 
to  the  decree,  the  Court  modified  the  decree  by   reducing  the 
support  and  maintenance  provision  from  tllOO  to  :^'85  as  one  of 
the  children  had  become  of  age  and  married.  The  alimony 
provision  was  not  changed  or  modified.   On  April  IS,  1957, 
the  defendant  filed  his  petition  for  aodification  of  the 
divorce  decree,  as  modified,  asking  that  the  aliiaoiiy  allowance 
of  the  original  decree  be  discontinued,  alleging  that  there 
had  been  a  change  in  the  circumstances  of  the  parties  since 
the  entry  of  the  original  decree,  and  as  modified;  that  the 
defendant  had  had  financial  reverses,  had  remarried  and  had 
additional  obligations  resulting  therefrom;  that  the  plaintiff 
was  Q3aplcyed  earning  upwards  of  3200  per  month  and  had  become 
through  the  death  of  her  father  owner  of  a  one  third  interest 
in  a  400  acre  income  producing  farm,  so  that  the  income  of 
the  plaintiff  equaled  or  exceeded  that  of  the  defendant. 

The  same  chancellor  who  granted  the  divorce  and  entered 
the  original  decree,  and  who  had  modified  the  decree  on 
May  31,  1955,  held  the  hearing  on  the  petition  to  discontinue 
the  alimony  payments  and  on  the  4th  day  of  Septeraber,  1957, 
granted  the  prayer  of  the  petition  and  ordered  the  alimony 
payments  discontinued.   Froiu  that  decree  of  September  4th, 
1957,  the  plaintiff  appeals  to  this  court. 

Since  the  only  question  before  this  court  xs  that  of  the 
alimony  payuents,  the  decree  modifying  the  decree  as  to 
support  and  maintenance  payments  will  not  be  considered,  since 
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that  only  related  to  the  reduction  of  the  amount  of  money  to  be 
paid  for  the  support  of  the  children.  That  decroo,  entered  on 
Tfay  31 »  1955,  can  have  no  bearing  upon  the  question  here. 

The  plaintiff-appellant  urges  three  f>oints  aa  grounds  for 
reversal,  1,  Before  a  modification  of  a  provision  awarding 
aliaony  in  an  original  divorce  decree,  a  material  change  in 
circumstances  must  be  asserted  and  proved  by  the  petitioner, 
and  the  bui^en  of  proof  lies  with  the  petitioner,  2.  The  low- 
er court  abused  its  discretion  in  granting  the  |>etition  for  dis- 
continuance of  alimony,  3.  termination  of  an  award  of  aliisony 
cannot  be  sustained,  unless,  the  equities  are  with  the  petitioner. 

The  three  points  so  raised  are  so  inter-related  and  go  to 
the  sa®e  ultimate  point  at  issue  that  in  order  to  avoid  repetit- 
ion and  reiteration,  they  will  be  discussed  under  a  single  point, 
which  this  cotart  feels  will  dispose  of  the  laatter,  namely,  did 
the  trial  court  upon  the  issues  aod  evidence  presented,  have  the 
authority  to  jsodify  the  decree  by  discontinuing  the  alimony 
payiaents? 

In  discussing  this  sastter  it  must  be  conceded  that  as  a 
•fitter  of  law,  in  proper  cases,  the  court  has  the  le^al  author- 
ity to  act,  The  Divorce  Act,  Chapter  40,  Section  19,  Illinois 
Revised  Statutes,  1957,  provides:  "Hie  court  may,  on  appli- 
cation, frosi  time  to  tisse,  laake  such  alterations  in  the  allow- 
ance of  alimony  ***  as  shall  appear  reasonable  and  proper," 
This  section  has  been  construed  in  the  case  of  Wiseman  y>  Wisemaa 
290  111,  App,  535,  in  the  follovring  language:  "The  only  authority 
for  modifying  a  decree  of  divorce,  which  obligates  a  party  to 
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raake  periodic  payments  of  alimony,  id  111.  Stats  Bar  Stat a.  1935, 
Chapter  40  Section  19. ••  nx^jviding  inter  alia  that  the  court  may 
on  application,  from  time  to  time,  make  such  alterations  in  its 

torms  as  to  aliraony  payjaents  aa  shall  b©  reasonable  and  proper. 
This  section  has  bean  construed  to  mean  that  it  only  esajiowers  the 
chancallor  to  alter  the  decree  for  allEiouy  wh^n  the  situation  or 
condition  of  the  parties,  or  at  least  one  of  thets,  has  changed 
since  the  rendition  of  the  decree,  and  that  this  is  the  sole  and 
only  cause  which  authorises  a  readjustment  of  alimony  by  aupple- 
raental  decree.  Smith  v.  Smith,  334  111.  370;  Herrick  v.  Herrick, 
319  111.  146;  Maginnis  v,  Maginnia,  323  111.  113." 

By  this  construction,  our  courts  have  narrowed  the  author- 
ity of  a  court  to  alter  the  terms  of  the  original  decree  only 
vfhere  the  situation  or  condition  of  the  parties,  or  at  least  one 
of  them,  has  changed  since  the  rendition  of  the  decree. 

There  nust  be  a  change  in  the  situation  or  condition  of  the 
parties,  in  order  to  give  th©  courts  authority  to  modify  the 

/  ^  ^^ 

original  decree.  Wink^i^werder  v.  Winkenwearder.  349  111*  ^W*   1"1» 
Ssiith  V.  Srr.ith.  334  111.  370.  The  fact  that  there  was  a  prior 
agreement  between  the  parties,  does  not  alter  the  right  of  the 

court  to  rsodify  the  original  decree,  since  the  allowance  of  all- 

x/        y         /       \/ 
Eiony  is  not  contractual,  '"ai^iinnia  v.  ^lagi^ni3.  323  111.  113;  Walt* 

>/  / 

ers  Y.  V?alter8..  341  111.  App,  5ol. 

It  must  follow  as  a  necessaarj'^  corollary  that  if  the  law 

requires  a  change  in  the  condition  or  siti^tion  of  the  parties, 

before  the  court  is  author! a^d  to  modify  the  decree,  that  where 
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the  Avidenee  convinces  th®  trial  court  that  a  change  has 
occurred,  the  court  doas  have  the  power  to  Eiodify,  This  has 
been  asserted  in  a  nuKber  of  cases.  In  the  case  of  Bverlv  v, 
Bverly.  363  111.  517,  at  page  526,  that  court  said:  "If 
the  circuastauces  of  the  parties  change,  upon  proper  showing 
the  court  may  increase  or  decrease  the  amomit  of  slistony  as 
conditions  taay  warrant," 

In  the  case  of  Walters  v.  itfalters.  341  111,  App.  561,  at 
page  567,  the  court  in  discussing  alimony  said:  "It  I9  for  an 
indefinite  period  cf  time  and  usually  for  an  indefinite  total 
®tM,  it  la  based  u|:jo«  the  husb&nd*s  incase  and  the  needa  of 
the  wife  determined  froes  the  standpoint  of  the  sjanner  in  which 
they  have  been  accust<^«Ni  to  live.  It  is  njodifiable  after  de» 
cree  when  the  wife's  aeeda  increase  or  decrease,  or  when  the 
husband's  ability  to  pay  increases  or  decreases.  This  is  so 
because  it  takes  the  iov^   of  periodic  allowances  wiiica  do  not 
vest  xmtil  they  bacc^ae  due," 

v-  v/  ^ 

In  the  case  of  .•■^a^irmls  v.  ^^EinniSy  323  111.  113,  it  was 
held  that  *diere  the  provisions  for  alimony  in  the  docree  takes 
the  form  of  a  periodic  allowance,  the  divorce  act  gives  the  court 
authority,  on  application,  from  time  to  time,  to  make  such 
alterations  in  the  allowance  of  alisiony  and  isalntonance,  and 
the  care,  custody  and  support  of  the  children,  as  shall  appear 
reasonable  and  proper,  and  that  the  power  to  sake  such  nodifi- 
cations  is  not  exhausted  by  the  entry  of  the  original  order 
fixing  the  amount,  but  under  the  statute  is  a  continuing  power 
to  modify  the  provisions  of  the  decree  in  that  respect  at  any 
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tiae,  according  to  the  varying  needs  and  circumstances  of  the 
parties.  This  power  of  the  court  to  modify  upon  showing  of 
changed  circunnstances  has  been  upbeB  in  Hoover  v.  Hoover. 
307  111.  App,  590  and  Garrett  v.  Garit^ttfl  252  111.  31B,   and 
other  cases. 

Since  the  coiart  does  have  the  pow«r  and  authority  to  modi- 
fy in  proper  cases,  it  is  necessary  to  examine  the  evidence  and 
exiiibits  to  deterraine  whether  or  not  any  change  of  circisastances 
as  to  either  party  has  been  shoim.  The  evidence  as  to  the  cir- 
cusstMiinces  of  the  defendant  sho^  that  his  incoTie  \}&b  r^siained 
approKiaately  the  same.  He  has  ®ine©  resjarried,  and  his  px^sdnt 
wife  has  an  inc(^js  of  approacJUssately  #225*00  per  mmxth  n&t,  i^AQh 
add^  to  the  net  inc€^«  of  the  defendant,  shows  a  fasily  inccaae 
of  approximately  1^575.00  per  sonth.  vhile  tlie  ineoae  of  the  de- 
fendant has  rerained  the  aarae,  his  expenses  have  increased.  He 
pays  more  for  rent,  his  travel  expanses  hav©  gone  up  ai»i  of  course 
food  and  clothing  expenses,  with  a  wife  to  support  have  incr^sed. 
It  has  been  called  to  our  attention  that  there  is  an  error  In  the 
ccHaputation  of  the  monthly  family  expanses  of  the  defendant  in 
the  s\m  of  |1C?0.00,  the  corrected  amount  being  t450.3d  instead 
of  the  s«3  of  1550.3d  as  shown  in  the  record  and  the  exhibits. 
However,  in  considerins  the  oirci^^stances  of  the  defendant,  as 
of  F^arch  30,  1953 1  «^en  the  original  decree  for  alimony  was  en- 
tered, aiKi  as  of  Af«»il  12,  1957,  it  would  appear  that  the  abil- 
ity to  pay  of  the  defeiuiant  has  decreased.  It  is  not  necessary 
that  the  circumstances  of  both  parties  change,  but  if  the 
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clrcifiastanceo  of  either  change,  th@  court  is  justified  in  tak- 
ing such  actioii  as  the  circusistances  warra;it.  Considering  the 
circtaastatncas  of  the  plaintiff,  the  evidence  shows  that  at  the 
tiT5ie  of  th<5  divorce  and  tho  entry  of  th©  alimony  order,  the  in- 
cone  of  the  plaintiff  was  1140,00  per  month,  fhis  has  increased 
to  t225»00.  Her  lodging  and  !K>us@hold  expenses  have  apparently 
decreased,  since  Kcving  in  with  her  mother.  Her   banking  deposita 
have  changed  very  little*  Th©  income  frmi   the  fana  in  which  she  was 
the  owner  of  a  one-sixth  intsreet  has  increaaod  fro®  fc353»55  in 
1953  to  |.1,$0().00  for  1956.  Leaving:  the  othor  itess  out  of  the 
calculation  and  only  considering  salary  income  and  fas^  incone, 
the  income  of  the  plaintiff  has  increased  fr^i  approxiniately 
12,000.00  in  1953  to  |4,2CC'.00  In  1956,  and   prej^isaably  h&q   the 
saae  for  1957 •  In  the  absence  of  palpable  error  this  court  will 
not  atteapt  to  |>ass  on  the  question  of  fact  before  the  trial 
court,  but  the  figures  are  stated  only  to  s^om  that  there  were 
questions  of  ci^ange  of  etrcisastaiices  of  the  parties  before  th© 
court. 

The  question  then  arises,  were  there  sufficient  facts  be- 
fore the  trial  court  to  justify  th©  entering  of  the  order  siodify- 
ing  the  decree.  Afe  we  have  said,  this  is  a  question  of  fact,     \\ 
and  this  court  has  repeatedly  held  that  on  questions  of  fact, 
this  court  will  not  atte^ipt  to  substitute  its  opinion  for  that 
of  the  trial  judge  or  jury  who  heard  the  witnesses  ,  observed 
their  demeanor,  and  were  in  ftiiuch  better  position  to  detenuine 
such  questions. 
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In  the  case  of  Herrick  v.  Herrlck,  319  111.  146,  which 
wae  a  case  involving  aliraony,  the  court  there  said:   "The 
order  was  entered  after  a  full  hearing  before  the  chancellor, 
and  we  are  not  prepared  to  say  that  the  modification  with 
respect  to  the  amount  of  the  payments  required  was  not  warrant- 
ed by  the  evidence,"  ^ 

In  the  case  of  Ziiaraerman  v.  Ziaawtyaan.  242  111.  552,  at 
page  559  we  find  this  language  w  ith 'itationaj   "A  Court  of  re- 
view will  not  disturb  the  findings  of  fact  of  the  chancellor*** 
unless  it  is  apparent  that  clear  and  palpable  error  haa  been 
conmitted  • " 

In  this  case  the  same  chancellor  presided  at  the  time  the 
divorce  was  granted,  and  the  entry  of  the  decree  for  alimony;  at 
the  time  the  decree  was  modified  with  respect  to  support  and 
maintenance  money,  and  at  the  time  the  order  was  entered  dis- 
continuing the  alimony  paycients.  This  chancellor  had  full 
knowledge  of  all  the  evidence,  and  this  court  is  not  prepared  to 
say  that  there  was  an  abuse  of  discretion  in  ordering  the  ali- 
mony payments  discontinued.  The  matter  rested  within  the  sound 
discretion  of  the  court  and  its  decision  will  not  be  disturbed 
by  this  court. 

For  the  reasons  stated,  the  decree  aa  modified,  is  affirmed. 


Affirmed. 

Carroll,  J.  and  Roeth,  P.J.  concur. 


-d- 


"yrs?  .\ 


9  «  aaw 


"^»j3    'i^w 


-   Qtii 


«•«•*  ,v:  '  Til'-- 


1   «W  9^5    *S*q 


' '>   .--^r.-M-v  .;^      rrruv  ^*.  »•-.» 


>jfi& 


ei    <li    ';iS#»I{Ui 


'.*. 


Ic    ^ 


•a   <iti^-^    y: 


£^^v:      iJ 


.luonoo    ,L.<3    ,ri.l9oH  btiB    .l>   ,IIottbO 


L 


-S- 


ill 


Abstract 


STATE  .^F  ILLIiiwX^ 
THIRD  illDTKlCT 


G«)eral  Mo.  10177 


Louis  La 

Wiley, 


lason  and  Francis  E« 


Plaintiffs-Appellants, 


The  National  H&tik  of  Decetur, 
s  Corporation,  as  Coassrvcttor 
of   th©  Estate  of  nnim  3.  i  its, 
an  Inctmpatent, 
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Ap}3^1  froia  the 
Circuit  Court  of 
Macon  comity. 


■A'EfSGLIC*  J* 

The  plaintiffs,  Louis  L,  .U<a§on  and  Fraacis  S#  Vil^y 
are  practicing  attorneys  of   Vacatur,   Illinois,    pr-:^ctici!ig 
individually.      They  appear  as  piaintifiS  in  this  cauae  ior 
the  reason  that  they  were  associatad  togsth'sr  irx  reprea-antixg 
one  Ann^^  -.    Pita,   an  xncoi^p^te^it  psrsort,   in  the  ■.-o-anty  .^ourt  . 
of  Macon  County,    lilinoia,   in  o-i  sffott  to  hd¥a  thes  said 
Aima  S«  Pitz  rsstor®.',  to  coIapets^^;y•     Tk^se  two  dttornoye; 
filed  a  petition  f-ox  rastor-atiovi  oX   tit©  civil   rights  cf  I'.rs, 
Pita  in  the  Macon  County   .^oiijt,    and  a.   iridl  vas  had  before  a 
jury  in  that   court,    lasting  five  d.ays,    ^ind  th^s  jur/'s  v«rUlct 


-1- 


iDfiiJadA 


A 


Vi 


see :  .1 


«ii. 


•S  c 


^VXOI    .oii   X/:.T: 


t: 


.iS'^r 


v«^ 


i^;   »e. 


M-4JU  wk.««v 


,S1 


XIWC 


,  J  lii'iJ-        ,       / 


was   that  ''ra.    >  itz  should  not  be  rostcred  to  co;4;---©t©acy.     At 
the  tiiue  of   tte  hearing  a.id  jury  trial,   tli®  :l.dgax  w-ounty 
Mationcil  Hank  was  thtt  thsn  acting  &ncl  qu&iified  conservator  of 
t'rs.   ritz,  but  later  that  bi\nk  fiied  itis  final   report  aad 
resigned  6s  cor»servator,   and  The  ilational  isanfc  of  Uecatur  was 
appoinlad,   and  is  now,   the  conservator  of  the  F.stat©  of  Sirs, 
'itz,      Tho  plaintiffs   riled  their  j:ietition   tor  thei*   ottoraey's 
ises  in.  the  Jounty  -ourt  of  tiacon  CJounty,  and  thc.t  v^ourt,   on 
January  16,    1S56,  deiiied  the  petition,      ihe  cciuse  was  thea 
app)«aled  to   the  Circuit  Court  of  iiacou  ..oui-ity,  auu  h«ard  by 
that  Court  without  &  jury,     s.a  iic«r«isber  6,   1957,    the  v^'ircuit 
Court  disallowed  the  ix'tition,  &.na  eut#x©ci  judg-sient  agtiisist 
the  plaintiffs   for  caasti;,     i  rom  thtst  juiigiaeiit  the  plaiutiffs 
appeal  to  this  covurt. 

It  appenrs   that  nttom©y  Mason  vas  cailod  by  ilra.   Kartha 
Caith,   a  neighbor  oi  Crs.   Pita,   scxaetiise  in  jua«a  or  July  of 
1954,    nnd  asked  to  cuae  se«  Vrs,   Pita;,      a@  did  so,  hjcx-j  agreed 
to  represent   her  it   clh  effort  to  h^iva  hex  restori&<i  to 
ccsttrietency ,      Crs,   Ciaith,  who  was  preseat   during   the   lixat 
converaatiori  b^tii^ean  Mr,   l^,&Bon  ami  ;'ir«.   i  itsi,   t<jstifi^  th&t 
Mrs,    Pit»  fisked  hiin  v1«,it   his   fees   would  be  a.-id  that  he  stated 
th«t   they  wsuld  h^   4150U   if   ha  won  tlio   cc-se.      i^iccording   to 
UzMm  Smith's  t«stiiaony,    aothi'^g  Wcts   sair;  about  the   fees  if 
h©  lost  the  OA30,       'ra,    '-^iti:-.,   who  v*«s  incfcisiifjatent  at  the  tisje, 
first   tc'jt.ifi»ad   that   in  h.ei  coaversation  vfith  ■  r,    ^lason  ha 
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said  he  would  charge  her     1500  if  he  won   the  case  and  nothing 
if  he  lost.     Later  in  testisiony  she  said  sh©  was  talking  to 
''T,  :-ason  about  another  casts,     ^csae  time  later,  Attorney  Mason 
contacted  f-ttorney  v»iley  circd  alfced  his  to  associate  hiaseif   in 
the  case  and  Uxm   Wiley  agreed  to  and  did  work;  with  /.-^r,  Mason 
in  the  hearing  before  the    .:o\inty  Court  foefoxe  the  jury,   and  in 
preparation   for  the  tri.ai,      ooth  attcrneys   testified  that   they 
spent  a  nuaber  of  days  ia  preparation   for  trial,   interviewing 
witnesses  and  doctors,   ■writii-.g  iett*:rs  and  reading  law  books, 
There  is  nothing   in  the  record  to  show  any  discussion  by  Mr, 
Vviley  with  anyone  at  any  tijse  concerning   fees.     He  did  talk 
with  Mr*   fefeson  and  told  hiu  there  coivid  be  no  contract  with 
Hrs,   Pits  since  she  vkxs  an  inco&petent  and  that   they  would 
have  to  proceed  without  a  cx>ntrect,      Ho%*ever,   on  Jiugust  S4, 
1S54,    in   the  office  of  Attorney  .-lason,   without  the  knowledge 
or  consKtl  of  .-ir,    ---iley,  an  sgreesiont  mis  drawi  up  and  signed 
by  Luther  F,   Pita,  th©  hiasbana,  wheroby  h©  agreed  to  pay  l'e.&on 
and  ¥il«y  all  their  expenses,  and  ail  doctors  fees  an]  all 
court  costs  an-i  to  give  to  theia  a  suii  equal   to  oiiO-third  of 
any  asoiint  they  recovered  by  settlfHiieist,    suit  or  eoiapromise, 
%irlth  the  \inderstaudirtC|  that  thsy  isjere  to  xeceiv©  a  islrdmuM 
of  S1500,   or  whichever  was  greater.      (Defendani. *s  tlxhibit  i,) 
This  agreement  also  statofi,    althot^^h  not  signed  by  lirs,   ntz, 
that  Mrs,   Pita  unierstoo.i  the  l)usiness  and  although  then 
technically  adjudicated  iriCoxuT^etent,    she  believed  herself    to 
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be  GOBipetent,  anu  that  3l\®  >ii|»roved  the  action  of  h^r  huslxiiid 
in  her  Iwhalf  aj\d  tliat  when  restored  lo  competency,  she  i^uld 
sign  th®  above  agr«€Ci®nt« 

rhe  two  attorneys  prosegiite  their  clair.  for  f@es  on  th@ 
theory  ttot  tliey  are  ®atitl&d  to  the  fees  Oii  a  qijantmm  meruit 
basis,     Th©  defendant  defends  on  the  theory  tliat  there  mam  m\ 
express  agreeaent  between  Itrsm  Pits  ajid  Mr.  i4<isioii,  Mhich  wliile 
not  binding  Mrs,    "fit a,   because  of  h^x  incompetency,   does  hind 
%»   Jcason.      n^  def«i¥3ant  furtlier  contends  that  i  r,    «iley,   &s 
an  asso*jiat@  of  L"r.    .'•■asoa  was  ©japioyed-  by  Mr»  Ikxsoa  and  that 
!''r,  fiastm  had  no  authority  to  iiapose  a.ny  fee  of  Mr,   «vil«y 
upon  his  elicit  Tdlthout  authority;   tliat  Mr,  Mas©«  i#ais  bouad 
by  the  claiiasd  aoiidition^il    fee  cirraif*g@B«ant  with  '-"rs.   Pits, 
and.  that  /  r,  Wiley  was  .lik©>?lso  bc»und. 

Any  decision  of  thia  caus®  ijiust   r®st  upon  a  determination 
of  i^ether  or  not   there  ^as  a  jtscussion  of  fees  b«tv»en  ;';rs. 
Pita  an-i  Mr,  iviason,  and  if  sa,  was  ;<:x,   l-iason  bownd  by  it. 
And  the  further  qiisstion,    in  -view  of  the  facts  as  disclosed 
by  the  evidence,    that  v-'r,   iiiiay  associated  hiaself  in   the  oa»« 
without   i'my    iiscuasion  oi    fe®a  '«fith  his   client  at  any  tias, 
and  b«caiG.«  associatiid  in  the  ease  at  th®  req^jest  of  J^r,  Maaon, 
waa  Mr,    silsy  boiand  by  the  alleged  conditional  arrangaaent? 

In  passing  on  these  questions,  this   court  iwill  abicie 
by  the  annoiincod  rule  of    reviewing  courts  as  to  questions  of 
fact,   decided  by  a  coiirt,   nsiiely,   that  where  the  ©vi.vence  is 
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conflicting  the  conclusion  of   the   trial  jutige  v^o  saw  and  heard 
the  witnesses  and  had  advantages  not  posaaseed  bj  the  reviewing 
court  in  judging  th«  weight  of  their  testiaony  should  not  be 
disturbed  \inleas   clearly  wrong.     City,  of    KUJacy  y,   kmapey.    304 
111,   303;   Copnle  v,    ;joott.   37'^    111.    307;    oella  v,    'iienrv.   336   111, 
App,    525;   Fence  Co,   of  .oaericc  v,   ^CCTtt^lJallantvae  .:o^.    34S  111. 
Appm   467;    iJobie  y.    Livenoood.   12  111,  .Hpp,   2d  343;   Horn  v.   Horn. 
5  111,  App,    %d  340. 

Whii©  a  contract  entered  into  by  an  inaom|s«tent  is  not 
binding  upon  th«  incompetent,   the  oerson  siakiny  the  contract 
vith  the  inccxp.pstent  is  bound,     Deetior.  278  of  CJuipter  3, 
Illinois  "^evised  otatutes,   says;      "Sv^rj^  not©,  bill,  bond,   or 
other  coKtr-ct  by  aay  ■^xaon  who  is  aii  adjudged  insaae,   an 
adjudged  lasntiily  ill,  an  adjudgiad  msiitally    jsfioient,   an 
adjudged  feeble  iaind@d,   or  an  adjtacigod  incosapetsrit  person  is 
void  as  agcijist  tli&t  paxeon  aad  his  ©istatej  but  a  persoT-  eieicing 
a  contract  with  the  c;..:ijtid<jsd  insane,    adjtid<jed  merited  ly  iii, 
adjudgod  Bieat-slly  deficient,    adjudciec  ieeble  mincmu  ox  adjudged 
inco!aj>et€3nt  person  is  bound  thoxeby, "*■ 

If  there  vas  i^'  controct  entered  into  hy  Attorney  r-^^son 
and  i'lrs,   ilts,   vith  rogard  to  his  fe@s,  the  attornoy  is  botoid, 
although  h^xts^m   Pit,-?  is  not  so  bound,     The  taijtiiioriy  of  ¥.tb, 
I'lartha    jjaith  is  rer-y  defiiiite  on  that  point,     Glie  teiitifi^jd 
that  tharo  was  a  discussioB  ol    foefi  and  Vir,  Kason  st«t«jd  the.t 
his  fee  would  ba  t>l'JOQ  if  he  v?ori    the  cas**!    that  there  \X'.s  no 
sention  oi  fees  if  ho  lost  the  caae,     Mrs,   Piis,   while  Jionevvhat 
confused  ao  to  the  nature  oi    the  case  was  e^iuaily  positive 
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that  I>ir,  Maaon  stated  he  wcnald  charg®  51500  if  h«  won  the 

cas®  and  nothing  if  he  did  not  win,     i^Xm  .'^-ason  deai@s  that 

any  conversation    js  testified  by  Mrs,  .'iiaith  took  place, 

Mr,  Wiley  did  not  talk  to  anyone  about  fQ®s  at  any  time,   and 

did  not  h«ar  any  discussion  of  i&^s  by  anyone  else,     I;r.  i  its 

stated  h«  did  not  hear  any  conversation  between  bis  wife  and 

ax,   ■'.ason  as  to  f«>js,      I'he  ngt&mi<&Tit  of  l<<Xm   i'its,   signed  in 

Tr,     ason's  oftic«  is  incon;.iiusi¥®  in  that  it  does  aot  refer  /' 

to  the  coBipetency  proceedings,   but  refers  to  an  ajaount  to  be 

re€»3vered  by  settieaent,    suit  or  coiaproiaise, 

Ir  Illinois  there  is  no  question  of  the  vd.  idity  of  a 
conditional  fee  arrang&:;ent  i>«twe®n  th&  attorney  and  his  ;(■ 

cli«:it,      '  uch  ccnditionai  arraag^aents  for  i:@es  have  been 
upheld.     In  a  very  old  cas®,   a ewki rk  ^v»_^  ^■~'^9J}9. >    i°  Iil»   443, 
our  ;'upreme  Court  sai-ii      "As  a  ganerc.i    xule,   all   contracts 
]:>etwe©n  individuals,   not  Inhibited  by  law,    and  not  in.  con- 
travention or   oublic  Dolicy,  arising  out  of  the  lav,  are  Vfilid. 
We  &T&  aware  of  no   lav  or   p'ofoiic  policy     in  this   stitte  which 
would  dopriva  a  personnel  a  ixaln^g  a  right,    froia  contracting  to 
pay  for  legal  aervices,   in  vindi eating  it,   a  stipulated  rxjrtion 
ox  the  thing^or  of  the  value  ox    the  thing,    when  recoverod, 
depend«it    solely  u>?on  such  recovery,   instead  of  payincj,   or 
contractin<^j   to  pay,   absolutely,   a   sufii  certain,      i'he  suitor 
stay  bo  unable   to  oay  in  advarsce,   ajvi  without  credit,   or  he 
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may  dees  such  an  arrang«}a««t  raost  pradsnt  and  best  calculeted 
to  insiire  vigilance  on  the  part  of  his  comiael,"     'tie  find  no 
decisions  of   our  courts  to  the  contrary  of  the  doctrine 
announced  in  that  case* 

In  decidiri'i  the  caua«  in  th»  Circuit  Court,    the  trial  court 
denied  th«  petition  for  allowanca  for  attorney 's  tees  on  the 
ground  that  th©  olaiaant  Louis  L,  I  ason  contracted  with  the 
incQEipetent  /inna  S»  Pita,   upon  a  csontingent  basis,   and  under 
said  contract   is  ^ititled  to  nothing.      In  so  ueciding  the 
trial  court  held  that  such  an  arraagesaent  ^as  entered  into  by 
the  petitioner  Jason  and  the  IncoaDetent,     -^inoa  this  wes  a 
uatter  upon  which  the  evidence  w&a   corifiictinci,   an=j    :  -ere  being 
oonpetent  evid*B-ic«  in  the  racord  to  ^up^port  such  «  finding, 
this  e©urt  will  not  disturb  sach  a  u©cisiom»     But  the     •etitioner 
claii'.s  that  there  Tms  no  aecieptnna^  of  any  offer  on  the  t:>art  of 
Krs«   Pits:,    and  there  can  be  no  contraet.     The  case  of  >Uadel,jv, 
Carroll,    336  111.   16S  is  cited,   but  ths.t  case  is  not  in  jx>int. 
In  that  ca3e,   -ss^.ich  was  a  suit  for  sj^ecific  perforaance  of  a 
written,   contract   for  the  sale  ot  rmil  eatateg   a  certain   stete- 
laent  by  orifj  j>arty  "^as  &ode  in  the  presence  of  tlm  other  party 
and  the  other  o^rty  neither  assented  nor  objected,   but  laade  no 
reply.     The  court  based  its  opinion  that  there  waa  an  abandon- 
ment o:-  the  original    contract  and  no  renewal  of  the  new  one, 
except  the   stat©r.ant  Kiade  by  the  one  party  and  not  agreed  or 
assented  to  by  the  other.     The  case  of  %rtlett  y,_  ..•^ymfl,    271 
111,   App.    551,    cited  by   the  plairiti/f   is   anotjier  caso  where 
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there  is  no  laseting  of  sain  ig«     In  that  Cr*a&  the  prioe  was 
discussed,   but  nothing  else,   and  the  court  held  that  ""i'he 
chief  roquiroaent  is  that  the  proi^is®  shall  be  sufficiently 
cartain   in  its  texms  to  enalole  th®  coitxt  to  un<i@r3tiii«i  ^at  th« 
promisor  undertakes.* 

Tha  cleiacints  under  th@  authority  of  Taaqil^aaan  Y„m   y-iej(;s<pji_, 
334  111.  An^,   1,  baso  th©ir  eleins  under  qmiatui^  jasruit,  and 
on  the  premise  that:  their  serYices,   like  the  services  in  the 
Teapleiaan  cas®,  should  h^  classed  as  necessaries.     In  that  case, 
as  in  this  casf?,   th«  attorneys  were  contacted  thr-mgh  friends 
of  the  iacojapet eut .     A,id  as  in  this   case,  dK  stt^apt  i«a^  ^ad^ 
to  hav«  tiuif  patient 'a  aoaipeteacy  x&stoiml  and  thsra  an  att^apt 
■was  Aade  to  h^iye  her  released  frcsa  the  hospital  mtd  p^xmitt^d 
to  liv©  out   her  <fetys  at  hosus.      In  th&t  a&B&   the  attorneys 
devoted  a  oon^idsrable  a^oimt   of   their  time  and  talents  ia  an 
effort  to  secure  th<s  release  of  th«  iiicoa|5©tant.      .I'ney  filed 
a  petition   for  attorney's  f®#s  ditd  xt   sa^s  alloweci,   on  th®  theory 
Qii§  q-uantuua  iaeruit,   the   court  isayings      "la  this  c&&&,   no  claim 
is  siad©  tiitst  an  ^xj^resa  contr<iCt  existed,     our  opinion   is  th«t 
th©  servio©3  ronderod  on  b'<3baif  of  *4re«   i\ainay  liiay  i>a  considered 
&a  necesscirioa  ami  ciai/iscints  oui-jht    to  recover  tor  the  rta-asonable 
v-'tiue  tlieroof."      xhertj  no  exrjreas   cGntr-uot  va&  ciairieci,   .but   in 
this  CaJ3«,   axu  e:Kj;>r®t3£i   contract  was  ailoged,  and  daterml'ued  to 
exiat  by  tlie  iri--^!  coiirt,     'I'hat  beiiig   so,    the  law  as  laic  down 
in   the   '2&A\jlmuvi  v.   .-^i  era  on  aaae  is  not   tippiic.-bl©. 
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As  to  the  petitioner  Mason,  we  must  hold  that  he  entered 
into  a  contingent  fee  agreement  with  ?^s.  Pitz,  which  was 
binding  upon  him;  that  by  the  terras  of  this  contingent  fee 
agreement  he  was  to  be  paid  flJOO.CO  if  he  was  successful  in 
having  her  restored  to  competency  and  nothing  if  he  failed. 
He  failed  and  was  therefore  entitled  to  nothing. 

As  to  the  petitioner  Wiley,  it  is  not  disputed  that  so 
far  as  he  was  concerned  no  discussion  of  fees  was  had  by  hire 
with  the  incompetent,  her  husband,  or  by  his  co-counsel,  ex- 
cept that  he  did  remark  to  petitioner  Mason  that  I^ts.  Pits, 
being  an  incompetent,  any  contract  with  her  would  be  void. 
That  is  true  as  to  Mrs,  Pitss'  liability  under  any  contract  enter- 
ed into  by  her,  but  by  the  law  of  the  Statutes  of  Illinois,  Sect- 
ion 27S,  Chapter  3,  it  is  not  true  as  to  the  person  or  persons 
contracting  with  her.  While  her  contract  to  pay  I150O.OO  in 
attorney  fees  to  ''Tr.  Mason  if  he  was  successful  in  having  her 
restored  to  ccrapetency  was  not  binding  upon  her,  it  was,  by 
the  terms  of  the  statute,  binding  upon  Mr.  ffeson. 

According  to  the  testimony  I4r.  Wiley  was  asked  by  Mr. 
Mason  to  associate  with  hira  in  the  case.  There  was  only  one 
fee  agreement,  namely  the  ^1500. 00  contingent  one.  If  the  two 
attorneys  had  won  the  case,  and  even  if  Mrs.  Pitz  could  be 
held  liable,  she  would  only  be  liable  for  the  one  fee,  namely 
11500,00.  Evidently  Mr.  Mason  had  in  mind  the  one  fee  when  he 
dictated  and  had  Mr.  Pitz  sign  Defendant's  Exhibit  1,  There  is 
nothing  in  the  record  to  indicate  that  I'lrs,  Pitz  or  her  husband 
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ever  assented  to  or  understood  that  Mr.  Wiley  was  to  be  paid  an 
additional  or  separate  fee.  ^iis  we  agree  with  the  law  as  laid 
down  ^r.  Cont^inental  An-.  Co.  v.  Hoffman.  123  HI.  App.  69.  that 
one  attorney,  without  the  express  consent  of  his  client,  cannot 
employ  another  attorney,  as  said  in  that  case,  "whatever  his  remedy 
may  be  for  recovery  of  compensation  for  his  services  it  is  not 
against  apreliant.^  Applying  the  language  of  that  case  to  this 
case,  whatever  may  be  due  Mr.  V.iley  for  his  services,  is  due  out 
of  the  money  to  be  jmid  uudsr  the  contingent  fee  agreement,  and 
none  beinr  due,  there  is  nothing  due  :^r.  Wiley,  i^ince  there  is 
nothing  in  the  record  to  substantiate  ^n   i:,3plied  agreement  between 
Mr.  V.iley  and  Ktb.   lits,  and  there  is  evidence  in  the  record  that 
Mr.  Viley  vras  rrocured  by  >ir.  >;ason  and  Mr.  Mason  was  bound,  it 
must  logically  follov,-  that  Mr.  Alley  is  bound  by  the  contingent  fee 
arrangenient  and  agreement  between  .r.  ^^fion  and  ^-irs.  Titz. 
The  judgment  of  the  Circuit  Court  will  be  affiraed. 


Affirmed. 


Roeth,  P.  J.  and  Carroll,  J.  concur. 
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of  Chicago;  CARL  J.  CHATTERS, 
Comptroller  of  the  City  of  Chisago; 
and  MORRIS  B.  SACHS,  Treasurer  of  the 
City  of  Chicago, 

Defendants-Appellants. 
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APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY, 


MR.  PRESIDING  JUSTICE  KILEI  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  mandamus  action  to  reinstate  a  policeman  in 
the  Chicago  Police  Department  and  to  recover  salary  from  the 
date  of  hie  discharge.   The  trial  court  heard  evidence,  ordered 
the  writ  issued  and  entered  judgment  in  relator's  (Williams') 
favor  for  $2,468,06,  Defendants  have  appealed, 

Williams  passed  a  civil  service  examination  for  patrol- 
man and  was  certified  and  appointed.  He  was  suspended  and  dis- 
charged during  the  probationary  period.   The  Commissioner  of 
Police  before  discharging  Williams  wrote  the  Civil  Service 
Commission  asking  authority  for  the  discharge.   The  basis  of 
the  request  was  a  medical  report  of  the  Director  of  Police 
Personnel  giving  an  opinion  that  Williams  would  be  unable  to 
perform  duties  of  a  patrolman  and  recommending  his  suspension. 

This  report  was  based  on  a  report  from  the  "Temporary 
Chief  Surgeon"  to  the  Director  stating  that  Williams  had  been 
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given  a  medical  discharge  from  the  United  States  Army  because 
of  tuberculosis  in  19^  and  was  given  100  per  cent  disability 
at  the  time;  and  that  in  19^5  the  disability,  after  re-exam- 
ination was  reduced  to  50  per  cent.   The  report  also  stated: 
"Incapacities  by  reason  of  the  very  nature  of  the  disease  renders 
this  man  unfit  for  employment," 

The  Commission  gave  authority  for  the  discharge. 

A  main  issue  here  is  whether  the  Gommissioner  of 
Police  had  power  to  re-examine  plaintiff  t©  determine  his  qual- 
ifications to  be  a  policeman,  Williams  contends  his  discharge 
by  the  Commissioner  was  a  usurpation  of  a  function  properly 
belonging  to  the  Civil  Service  Commission.   Defendants  rely 
upon  People  ex  rel,  Ballinger  v.  O'Connor.  13  111.  App.  2d  317. 
Williams'  position  is  that  he  cannot  distinguish  that  case, 
but  that  that  decision  is  incorrect. 

In  that  case  the  first  division  of  this  court  passed 
on  three  issues,  including  the  issue  raised  here:  whether  the 
Commissioner  of  Police  had  power  to  re-examine  plaintiff  to 
determine  his  qualification  to  be  a  policeman.   The  court  held 
that  the  determination  of  the  question  of  Ballinger' s  physical 
qualifications  for  the  police  department  was  within  the  power 
and  discretion  of  the  Commissioner  of  Police;  that  the 
Commissioner  had  not  acted  arbitrarily  since  he  reached  his 
conclusion  relying  on  reports  of  his  medical  advisers  and 
upon  a  scientific  question  about  which  experts  'could  and  did 
have  a  difference  of  opinion,"  People  ex  rel.  Ballinger  v, 
O'Connor.  We  agree  with  that  decision. 
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Wllllams  also  contends  there  was  no  valid  reason  for, 

and  no  Intelligent  consent  by  the  Gommiselon  to,  his  discharge. 

He  Implies  a  devious  motive.   These  points  were  passed  on  by  the 

court  adversely  to  Balllnger  in  that  case.  We  agree  with  the 

court's  decision  on  those  points.  We  conclude  that  the  reason 

for  Williams*  discharge  was  valid  and  that  there  was  sufficient 

knowledge  given  the  Commission  on  which  it  could  give  an 

intelligent  consent.  The  case  of  People  ex  rel.  Vestuto  v, 

P'Oonnor.  351  111.  App.  539,  is  readily  distinguishable  on 

the  facts. 

We  hold  that  mandamus  does  not  lie  to  review  the 
Gommiseioner's  discretionary  act  and  that  this  discharge  waa 
not  Irregular.  The  "Jud^iaent-Order*  is  therefore  reversed, 

W«  need  consider  no  other  points  raised, 

REVERSED, 

LEWE  AND  MUBPHY,  JJ. ,  GONCUR. 
ABSTRACT  ONLI. 
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MILTON  WALTON, 


Appellant, 


WINTER  &  HIRSCH,  INC, 

Appellee. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO, 
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MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT, 


A  suit  at  law  was  filed  in  the  Municipal  Court  of  Chicago 
by  Milton  Walton  (hereafter  referred  to  as  plaintiff)  against 
Winter  &   Hirsch,  Inc.,  a  corporation  (hereafter  referred  to  as 
defendant)}  to  recover  damages  occasioned  by  an  allegedly  wrongful 
use  of  a  demand  in  garnishment  served  upon  plaintiff's  employer  by 
the  defendant,  as  a  result  of  which  plaintiff's  employment  was 
terminated,-  The  defendant  was  served  with  summons,  and  on  April 

20,  1956  an  order  of  default  was  entered  against  it  for  want  of 
an  appearance*  On  May  2ky   1956,  the  appearance  of  the  defendant 
was  filed,  and,  by  agreement  of  the  parties,  the  court  entered  an 
order  vacating  the  default  and  defendant  was  ordered  to  file  an 
answer  to  the  statement  of  claim  in  ten  days»  The  cause  was  set 
for  trial  in  Room  910  on  June  21,  1956.  On  March  21,  1957  the 
coTirt,  on  an  ex  parte  hearing  5  found  for  the  plaintiff  and  against 
the  defendant  in  the  s\im  of  $500  and  entered  judgment  accordinglyo 
On  motion  and  petition  filed  on  May  16,  1957  to  vacate  the  defatilt 
judgment,  after  notice  to  plaintiff  and  after  an  answer  to  the 
petition  was  filed  by  the  plaintiff,  and  after  various  continuances, 
the  court  on  June  2h-,   1957  vacated  the  default  judgment  of  March 

21,  1957  and  the  defendant  was  given  ten  days  to  file  a  defense  to 
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the  statement  of  claim,  which  defense  was  filed  on  July  1,  1957 o 
From  the  order  of  June  2^,  1957  vacating  the  default  judgment  this 
appeal  was  takeno 

The  groiinds  set  up  in  support  of  the  petition  of  the 
defendant  to  vacate  the  default  Judgment  were,  among  other  things, 
that  the  minute  book  of  the  clerk  in  Room  910  indicates  that  the 
file  was  short  on  June  21,  1956 9  that  a  line  was  drawn  through 
the  listed  case  together  with  a  minus  mark,  and  that  underneath 
appears  the  date  December  3$  1956,  but  that  the  case  did  not 
appear  in  the  Municipal  Court  Record  as  having  been  continued, 
nor  did  it  appear  on  the  half  sheet  of  the  Municipal  Court  files^ 
and  that  the  statement  of  claim  itself  did  not  state  a  cause 
of  action. 

On  December  11,  1957  we  entered  an  order  overruling 
defendant's  motion  to  dismiss  the  appeal  based  on  its  suggestions 
that  the  appeal  had  not  been  filed  in  apt  timeo  At  that  time  we 
did  not  have  before  us  the  original  notices  of  appeal  from  the 
files  of  the  Municipal  Court ,  This  motion  to  dismiss  was  renewed 
by  the  defendant  in  its  brief  filed  in  this  court o  Under  the 
statute  (111,  ReVo  Stato  1957,  chap.  110,  par,  76)  the  plaintiff 
in  order  to  perfect  his  appeal,  must  have  filed  his  notice  of 
appeal  in  the  trial  court  within  sixty  days  from  the  date  of  the 
judgment.  The  last  day  for  filing  was  August  23,  1957o  The 
defendant  brought  to  this  court  for  our  inspection  the  original 
notices  of  appeal  filed  in  the  Municipal  Court,  one  of  which  bears 
on  its  back,  as  well  as  on  the  blue^ cover,  a  stamp  of  the  Municipal 
Court  indicating  that  it  was  filed  on  August  19,  1957.  The  stamp 


c 


0 


=  3- 

has  a  line  followed  by  the  word  "Clerk»«  but  in  the  line  there  Is 
neither  signature  nor  initials »  On  the  front  it  bears  a  stamp  of 
the  Municipal  Court  of  C3iicago  indicating  that  it  was  filed  on 
August  26,  1957?  and  in  the  stamp  is  also  included  the  signature 
of  Joseph  L.  Gill,  Gierke  That  notice  of  appeal  was  dated  August 
19j  1957?  hut  on  its  face  it  bears  a  receipt  by  the  attorneys  for 
the  defendant  dated  August  20,  1957,  together  with  an  affidavit  by 
one  of  the  attorneys  for  the  plaintiff  in  which  he  states  that  he 
served  "'a  true  and  correct  copy  of  the  above  and  foregoing  Notice 
of  Appeal  upon  the  defendant-appellee  Winter  &  Hirsch,  Inc.,  by 
personally  delivering  the  same  to  its  Attorneys,  Hirsch  &  Persky, 
at  I8hh   South  Michigan  Ave.,  Chicago,  Illinois  ♦  *  ♦.  Said  service 
being  made  on  the  20th  day  of  August,  1957,"  and  the  jurat  shows 
that  this  affidavit  was  sworn  to  before  a  notary  public  on  August 
21,  1957.  On  August  26,  1957  either  the  original  or  a  copy  of 
this  document  was  filed  and  bears  the  filing  stamp  of  the  Mmicipal 
Court  of  Chicago.  Both  documents  are  alike  in  every  respect.  On 
August  26th  there  was  also  filed  in  the  Municipal  Court  a  notice 
to  the  attorneys  for  the  defendant  from  the  attorneys  for  the 
plaintiff  which  stated  that  on  August  26,  1957  they  would  appear 
and  present  to  the  court  for  approval  an  appeal  cost  bond  and  it 
further  stated  "at  that  time  we  shall  also  file  a  notice  of  appeal 
and  a  praecipe  for  record,  true  copies  of  which  were  also  personally 
served  upon  you  on  August  20,  19 57 »*' 

The  explanation  of  the  confusion  in  dates  made  on  oral 
argument  by  counsel  for  the  plaintiff  was  not  satisfactory.  It 
would  seem  that  this  case  distilled  a  subtle  quintessence  of  the 
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waters  of  nepenthe  which  so  affected  the  attorneys  for  both  plain.=» 
tiff  and  defendant  that  they  lost  all  sense  of  time.  We  find  that 
the  notice  of  appeal  was  not  filed  in  apt  time  and  the  appeal  is 
dismissedo 

Appeal  dismissed o 

Robson  and  Schwartz,  JJo ,  concur*) 
Abstract  only© 
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ARTHDR  M.  KRENSKY  &  CO., 
INCo, 

Appellant , 


HARRY  J.  ROTHMAN, 

Defendant, 

SOUTH  EAST  NATIONAL  BANK 
OF  CHICAGO, 

Garnishee  below, 

Appellee, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 
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MR.  PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE  OPINION  OF  THE  COURT, 

This  appeal  is  taken  from  a  Judgment  against  the 
garnishee  defendant  for  $679 .02 »  It  is  presented  to  this 
coiirt  on  a  stipulation  of  facts, 

January  11,  1957  Arthur  M,  Krensky  &  Co.,  Inc., 
(hereafter  referred  to  as  Krensky)  filed  garnishment  proceed- 
ings against  the  garnishee  defendant  South  East  National  Bank 
of  Chicago  (hereafter  referred  to  as  Bank)  seeking  to  discover 
any  assets  of  the  defendant  Harry  J.  Rothman  (hereafter 
referred  to  as  Rothman),  against  whom  Krensky  had  recovered 
a  Judgment  on  January  3>  1957  in  the  sum  of  $5>196,55  plus 
costs  of  $2lf.l0.  On  January  21,  1957  the  Bank  filed  its  answer 
in  which  it  stated  that  it  had  no  moneys,  etc,  owing  to  or 
belonging  to  Rothman,  Motion  was  made  to  contest  the  answer^ 
and  on  June  11,  1957  the  court  permitted  the  Bank  to  file  an 
amended  answer  and  the  case  was  set  for  hearing  on  Jime  27^ 

1957. 

The  amended  answer  of  the  Bank  set  out  that  when  it 
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had  filed  its  original  answer  on  January  15 »  1957  Rothman  was 
indebted  to  the  Bank  upon  his  collateral  note  held  by  it  in 
the  unpaid  principal  sum  of  $3 » 578. 76 5  that  as  collateral 
security  therefor  Rothman  had  on  deposit  with  the  Bank  500 
shares  of  the  common  capital  stock  of  the  Cuneo  Press,  Inc,| 
that  on  January  8,  1957  Rothman  had  sold  100  shares  of  the 
said  stock  at  a  price  of  $8,37  per  share  and  the  net  proceeds 
thereof  in  the  sum  of  $821.85  were  paid  over  by  the  broker  on 
January  22,  1957  and  the  Bank  applied  such  sum  on  the  principal 
and  interest  on  the  aforesaid  note  reducing  the  tmpaid  balance 
to  $2,756»91|  that  on  February  7?  1957  Rothman  sold  the  re- 
maining ^0  shares  of  the  said  collateral  at  a  price  of  $8 ,75 
a  share  and  out  of  the  net  proceeds  thereof  in  the  amount  of 
$39^35.93  the  brokers  remitted  to  the  Bank  the  sum  of  $2,830 
in  full  payment  of  the  balance  due  the  Bank  for  principal  and 
interest  and  expenses  incurred  on  the  said  note 5  and  that  the 
excess  in  the  sum  of  $605»93  was  paid  by  the  brokers  to 
Rothman o 

On  June  19,  1957  Krensky  filed  a  traverse  to  the 
answer  and  amended  answer  of  the  Bank  stating  that  the  answer 
filed  on  January  21,  1957  of  no  funds  was  untrue  and  that  the 
Bank  filed  its  amended  answer  only  after  being  served  with  e 
copy  of  Krensky' s  traverse  and  on  June  11,  1957  first  set  forth 
the  receipt  of  the  stock |  and  Krensky  prayed  for  the  entry  of  an 
order  on  the  Bank  to  turn  over  the  said  500  shares  of  common 
stock  to  the  sheriff  of  Cook  County  to  be  sold  by  him  and 
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the  proceeds  applied  in  satisfaction  of  Krensky's  judgment  against 

Rothman,  or  in  default  thereof  that  $^,375?  being  a  fair  cash 
market  value  of  the  shares  of  stock  as  of  the  date  of  the  filing 
of  the  answer  by  the  Bank,  be  applied  as  against  the  judgment  due 
Krensky  from  Rothman,  together  with  costs o  It  was  also  stipulated 
that  during  the  period  from  January  7,  1957  to  February  7j  1957 
the  prevailing  market  prices  for  the  Cuneo  Press,  Inc.  common 
stock  on  the  New  York  Stock  Exchange  changed  from  8  to  8=.7/8| 
that  on  the  date  of  the  filing  of  the  answer  of  the  Bank  the 
price  was  high  8=3 A?  low  8=3 A 5  and  that  on  February  7j  1957 
the  price  was  high  8° 7/8,  low  8=3 Ao 

The  trial  court  found  that  Krensky  was  entitled  to  the 
sum  of  $605«93  plus  $73»09,  the  amount  applied  by  the  Bank  to 
interest  and  expenses  on  the  note,  and  entered  judgment  in 
favor  of  Krensky  and  against  the  Bank  for  $679e02« 

Krensky  contends  that  section  13  of  the  Garnishment 
Act  (111 «  Rev.  Stat.  1957,  chap.  62),  which  provides  that  the 
garnishee  may  deduct  out  of  the  assets  in  his  hands  all  demands 
against  the  plaintiff  and  against  the  defendant  of  which  he 
could  have  availed  himself  if  he  had  not  been  suimnoned  as 
garnishee,  could  not  be  availed  of  by  the  Bank,  it  having  filed 
an  answer  of  no  funds.  The  effect  of  garnishment  is  simply  to 
subrogate  the  plaintiff  or  judgment  creditor  to  whatever  rights 
the  judgment  debtor  may  have  against  the  garnishee,  or,  as  other- 
wise stated,  a  creditor  stands  in  exactly  the  same  attitude  in 
relation  to  the  garnished  property  that  the  judgment  debtor  does. 


A  plaintiff  by  garnishment  can  acquire  no  greater  rights  against 
a  garnishee  than  are  possessed  by  the  principal  defendant. 
20  I.L.P.  Garnishment,  sec,  51 o 

There  is  nothing  in  the  record  before  us  to  Indicate 
any  fraud  on  the  part  of  the  Bank.  Prior  to  the  filing  of  the 
garnishment  summons  100  shares  of  Rothman's  stock  held  as 
collateral  by  the  Bank  had  been  sold,  and  after  the  filing  of 
the  no  funds  answer  of  the  Bank  the  sum  of  $821.85  was  paid  to 
the  Bank  and  applied  by  it  to  the  indebtedness  on  the  note. 
On  February  7,  1957  the  remainder  of  the  stock  was  sold,  from 
which  the  Bank  satisfied  Rothman's  indebtedness  and  paid  over  to 
him  $605o93.  The  trial  court  found  in  favor  of  Krensky  for  that 
sum  plus  $73.09  which  the  Bank  had  charged  Rothman  for  Interest 
and  expenses  and  entered  judgment  accordingly.  There  is  nothing 
in  the  record  which  would  indicate  that  Krensky  by  this  transaction 
is  in  any  worse  position  than  it  would  have  been  had  the  Bank, 
when  it  filed  its  answer,  admitted  the  indebtedness,  sold  the 
stock,  applied  the  balance  to  the  debt  owed  it  by  Rothaan, 
and  remitted  the  rest  of  the  money  to  Krensky.  It  is  the  duty  of 
the  garnishee  to  hold  the  property  in  the  condition  in  which  It 
was  at  the  time  of  garnishment,  and  if  he  changes  it  or  converts 
it  into  money  he  may  be  held  for  the  difference  in  value,  38  C.J.S. 
Garnishment,  sec.  189.  The  cases  cited  by  Rothman  are  not  in  point. 
In  Burke  v.  Congress  Hotel  Co..  280  111.  App.  U-93,  it  appears  that 
Burke  at  the  time  that  the  answer  was  filed  was  indebted  to  the 
Congress  Hotel  Company.  During  the  pendency  of  the  suit  the 
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garnishee  paid  Burke  his  full  salary o  The  court  held  that  having 

paid  his  full  salary  was  an  admission  on  the  part  of  the  hotel 
that  it  was  indebted  to  Burke  in  the  amount  paid  and  that  it 
could  not  claim  a  setoff  against  that  sum  as  against  the 
use- plaintiff  in  the  garnishment  proceedings.  The  other  cases 
cited  are  of  the  same  tenor.  That  is  not  the  situation  in  the 
case  before  us.  It  is  true  that  the  first  answer  filed  by  the 
Bank  should  have  set  up  the  indebtedness,  but  at  no  time  by  its 
conduct,  under  the  rule  laid  down  in  the  Burke  case, did  the  Bank 
acknowledge  an  indebtedness  to  Rothman  greater  than  $605.93» 
which  sum  was  included  in  the  judgment  entered  by  the  trial 
court. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed, 

Robson  and  Schwartz,  JJ.,  concur. 
Abstract  only. 
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DIXSON  D.  GIFFCRD,    individually ^    and 
d/b/a  D.    D.    GIF FORD, 

Appellee 

-vs- 

EDWARD  P.  DONOVAN,    individually,   and 
d/b/a  PREFERRED  REALTY  &  BUILDERS,    and 
ALICE  M.   DONOVAN,   his   wife, 
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APPEAL   FROM 
CIRCUIT    COURT 
COOK   COUNTY 
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MR.    PRESIDING  JUSTICE  McCORMICK  DELIVERED 
THE    OPINION   OF   THE   COURT. 


This    appeal  is    taken   from  an  order  of   the   Circuit  Court 
denying   defendants'   motion  to    vacate  an  injunction  order  entered 
without  notice  and  without   bond  and   to  dissolve   the    injunction  writs 
issued  thereunder  restraining   the   defendants   from  disposing   of 
certain  assets  and  from   conveying  ninety  lots  described  in  the 
complaint,    and  also  restraining  three   financial   institutions   from 
disbursing  funds. 

The  conplaint    is   in  two  counts.      It  was   filed  by  Dixson 
D,    Gifford,   hereafter  referred  to  as  the  plaintiff,    against   Edward 
P,    Donovan,    individually,  and  doing  business  as  Preferred  Realty 
&  Builders,    and  Alice  M.   Donovan,   his  wife.      In  the  first  count 
it  alleges   in  substance  that  on  January  3,   1958  the   plaintiff 
entered  into  a  contract  with  the   defendant  Edward  P.   Donovan;    that 
the  said  defendant   at  the   time   of   the  execution  of    the  contract 
falsely  and   fraudulently  represented  to  the   plaintiff   that   if   the 
contract  was  entered  into   by  him  that   Donovan  would  pay   to   the 
plaintiff   all  sums    then    due   and    owing   to  the   plaintiff  by  virtue  of 
a  previous   agreement,   whereas  Donovan  at   the   time   did  not    intend 
to  nor  has  he   since  paid   to   the  plaintiff  said   sums    of   money   though 
often  requested  so  to  doj   that   the   representations   were  material  and 
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were  made  with   intent    to  induce  the  plaintiff   to  enter   into  the 
contract,   and  the  plaintiff  prays  that   the  contract  be  cancelled 
and   the  ootirt  grant  such  other  and   further  relief  as  may  be    Just 
and  equitable. 

Count  two   in   substance   sets  up   that    the  plaintiff  on 
February  4,    1956  entered  into  a  certain  contract  with  the  defendant 
Edward  P.    Donovan  by  which  they  agreed  that  all  net  profit  derived 
from  the  acquisition,    subdividing  and   sale    of   certain  described 
real  estate  would  be  distributed  as  therein  agreed;    "that  the 
plaintiff  has    coup  lied  with  all  the    terms   of  this  contract  and 
through  his  efforts  these  properties  were  acquired";    "that, 
commencing  on  the  4th  day  of   February,    1956,  down  to  and  including 
the  commencement   of  this  action,   the  defendant,   Edward  P.   Donovan, 
has   collected  under  said  contract  large  sums    of  money,   the  exact 
amount    of  which  is  not  known  to   the  plaintiff";    "that   upon  an 
accounting  by   the  defendant,   EdwaaPd  P.    Donovan,   there  will  be  found 
due   to  the  plaintiff  from  the  defendant,   Edward  P.    Donovan,   large 
sums   of    money   in  excess   of  Twenty-five   Thousand  Dollars    ($25,000,00)"; 
that   the  plaintiff   before   the   commencement   of  the    lawsuit    has 
demanded  of  Donovan  an  accounting  and  a  payment   to   the   plaintiff  of 
the  money  due   the  plaintiff  under  the  contract   but  that   Donovan  has 
refused  so  to  do;    "that   the  plaintiff  has  reasonable  grounds  to  :>: 
believe   that  the  defendant,   Edward  P.    Donovan,   will,   upon  knowledge 
of   this  law  suit   endeavor  to   disburse   of  bis  assets   to  the  detriment 
of  the  plaintiff  and   that   this   action  by  the    defendant,    Edward  P. 
Donovan,  will   cause    Irreparable  damage  to   the  plaintiff  and  there   Is 
no  adequate  remedy  at   law  therefor";    that    Donovan  presently  has   in 
his   custody   and   control  funds  belonging  to  both  himself  and  the 
plaintiff,    and  the  plaintiff  has  reason  to  believe   that   such  sums 
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are   now  on  deposit    in   certain  designated  financial   institutions    in 
the   nameof  Edward  P.   Donovan,    individually  and/or  Edward  P.    Donovan, 
d/b/a  Preferred  Realty  &  Builders.    The   plaintiff  prays    "that  an 
in  junctional  order  be  entered,  without   notice,    for  the   reason  that 
the  plaintiff   believes   that   if    notice  were  given,    the   defendant, 
Edward  P.    Donovan,    might  dispose   or   otherwise   conceal  those   assets 
v^ich  the    injunction   is    intended   to  preserve";    "that   the  plaintiff, 
Dixson  D.    Gifford,   d/b/a  D.    D,    Gifford  be   excused  from  giving 
bond";    that   an  accounting  be  had;    that   the   designated  financial 
institutions   be  enjoined  from  disbirsing  any  of    the  funds   credited 
to  Donovan   or   to  Donovan  d/b/a  Preferred  Realty  &  Builders;    that 
Donovan,    d/b/a  Preferred  Realty  &  Builders,   and  Alice  M.    Donovan, 
his   wife,    be   enjoined  from  executing  any  deeds   or  any  instruments 
conveying  or  attempting  to   convey  any    interest    in  the  real  estate 
described  in  the   complaint.      The  agreement    between  Donovan  and 
Gifford  dated  January   3,    1958  and  the  agreement  dated  February   i*-, 
1956   were  attached  to  the   complaint   as  exhibit  A  and  exhibit   B 
respectively. 

The   court   on  April   7,    1958   entered  a   temporary   injunction 
order  that  writs   of    injunction  issue  enjoining    "Edward  P.   Donovan, 
individually,   and  d/b/a  Preferred  Realty  &  Builders   and  Alice  M. 
Donovan,   his  wife,  from  withdrawing   or  other   [sic]   disposing  of 
the   funds   now  on  deposit"  at   certain  named  financial    institutions; 
enjoining  Donovan,    Individually,    and  d/b/a  Preferred  Realty  & 
Builders   and  Alice  M.    Donovan  from  executing   any  deeds   or   instru- 
ments   conveying  or  attempting  to  convey  any    interest    or  title    in 
certain  described  real  estate;   and  enjoining  certain   financial 
institutions   from  paying  any  money  now   credited  to    Edward  P. 
Donovan,    individually  and  d/b/a  Preferred  Realty   and  Builders   and 
Alice  M.    Donovan,   his    wife,   pending  further    order    of   the   court; 
and  further   ordering    "that   this   Writ   of   Injunction  for   good    cause 
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shown  "be  and  is  hereby  issued  without  not  ice?  |^  and  "that  Dixson  D, 
Gifford,  individually,  and  d/b/a  D.  D,  Giffordj  for  good  cause  shown 
be  and  is  hereby  excused  from  giving  bond."  The  writs  of  injunction 
prayed  for  were  accordingly  issued. 

A  motion  filed  by  the  defendants  to  vacate  the  injunction 
order  on  the  grounds  that  the  complaint  did  not  state  a  sufficient 
cause  of  action  and  that  the  injunction  was  issued  without  notice 
and  without  bond  contrary  to  the  statute  was  denledj  from  which  order 
of  the  trial  court  this  appeal  is  taken. 

Section  3  of  the  Injunctions  Act  (111,  Rev,  Stat,  1957» 

chap.  69,  par.  3)  provides  that  no  injunction  shall  be  allowed 

without  previous  notice  of  the  time  and  place  of  the  application 

being  given  to  the  defendants,  unless  it  appears  from  the  complaint 

or  affidavit  accompanying  the  same  that  the  rights  of  the  plaintiff 

will  be  unduly  prejudiced  if  the  injunction  is  not  issuedl  immediately 

or  without  notice,  and  section  9  of  the  same  Act  provides  that  in  all 

cases  where  an  injunction  is  allowed  the  plaintiff  must  give  bond 

unless  for  good  cause  shown  the  court   is  of  the  opinion  that  the 

injunction  ought  to  be  granted  without  bond.   In  Brin  v.  Craig, 

135  111,  App,  301,  306,  the  court  said: 

"This  court  has  spoken  majiy  times  in  no  uncertain  voice  in 
condemnation  of  the  practice'  of  granting  an  injunction  without 
notice  unless  it  is  made  clearly  and  indisputably  to  appear 
from  facts  recited  and  verified,  that  the  rights  of  a 
complainant  will  be  unduly  prejudiced  unless  the  same  be 
granted  without  notice.   No  presumptions  are  to  be  inp.ulged  in 
favor  of  action  without  notice,  but  parties  must,  on  facts  stated 
and  sworn  to,  bring  themselves  within  the  exception  of  the 
statute  before  being  entitled  to  an  injunction  without  notice. 
Failing  so  to  do,  an  injunction  granted  will  be  held  to  be 
improvident  and  dissolved." 

To  Justify  the  grant  of  an  injunction  without  notice  the 

complaint  alleges  that  the  defendant  Donovan  has  in  his  possession 

and  control  funds  belonging  both  to  himself  and  the  plaintiff  and  that 
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the  plaintiff  has  reasonable  grounds  to  believe  that  the  defendant 

would,  if  notified  of  the  pending  action,  endeavor  to  dispose  of  his 

assets  and  if  he  did  so  it  would  cause  irreparable  injury  to  the 

plaintiff.   The  plaintiff  has  alleged  no  threats  on  the  part  of 

Donovan  so  to  act,  nor  has  he  alleged  anything  from  which  it  could 

be  concluded  that  Donovan  would  take  such  action.   The  statement, 

standing  alone,  is  a  conclusion  based  on  pure  conjecture,  and  as  the 

court  says  in  Weinstein  v.  Levin,  31?  111.  App,  383,  the  rule  is  that 

"•No  presumptions  are  to  be  indulged  in  favor  of  action  without 

notice  ***•  (Brin  v.  Craig,  supra) ,  and  that  'either  in  the  bill  or 

affidavit  such  facts  must  be  stated  from  \diich  the  court  can  see 

that  irreparable  injury  will  ensue  Tin  less  the  in  junctional  order 

prayed  for  is  issued  without  notice,'  (Rieder  v.  White,  supra, 

[160  111.  App.  576].)" 

Plaintiff  relies  on  the  case  of  Mitchell  v.  Mitchell. 

10  111. App. 2d  437,  in  which  the  court  says: 

"Our  courts  have  repeatedly  recognized  that  where  the 
assets  involved  are  of  such  a  nature  that  defendant  can  destroy 
the  substance  of  the  litigation  'by  a  stroke  of  the  pen,  a 
movement  of  the  hand,'  and  where  it  appears  from  the  pleadings 
that  the  plaintiff  by  reason  of  the  past  wrongful  conduct  of 
the  party  to  be  enjoined  has  good  cause  and  reason  to  apprehend 
such  action,  the  issuance  of  an  injunction  without  notice  will 
be  allowed, " 

In  that  case  the  court  held  that  the  injunction  was  properly  issued 

without  notice  and  without  bond,  basing  its  holding  on  the  fact 

that  in  the  complaint  the  plaintiff  had  on  information  and  belief 

alleged  that  the  defendant  had  already  attempted  to  conceal  assets, 

and  refers  to  the  further  fact  that  the  subsequent  conduct  of  the 

defendant,  apparent  in  the  record  in  withdrawing  assets  after  the 

injunction  had  been  issued  and  served,  substantiated  a  conclusion 

that  the  apprehensions  of  the  plaintiff  were  well  founded.   The 

plaintiff  here  contends  that  his  allega'tion  of  fraud  on  the  part  of 
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the  defendant  Donovan  in  the  first  count  of  his  complaint  would  bring 
him  within  the  rule  laid  down  in  the  Mit  chell  case.   However,  even 
if  we  assumed  that  the  allegation  concerning  an  act  which  Donovan 
was  to  perform  in  the  future  would  be  a  proper  allegation  of  fraud, 
it  still  falls  far  short  of  the  allegations  necessary  to  show  such 
prior  wrongful  conduct  on  the  part  of  the  defendant  from  \diich  it 
could  properly  be  inferred  that  upon  iwformation  reaching  him  of  the 
pending  lawsuit  he  would  immediately  dispose  of  all  his  assets,  and 
such  an  allegation  is  not  sufficient  to  permit  the  issuance  of  an 
injunction  without  notice  which  ties  up  all  the  money  of  the  defendant 
and  the  property  designated  in  the  complaint. 

The  second  contention  of  the  defendants  is  that  the 
injunction  was  improperly  issued  without  bond,  in  violation  of  the 
statutory  provisions.   There  is  nothing  in  the  complaint  in  support 
of  such  issuance  to  satisfy  the  statutory  provision  that  an  injunction 
cannot  be  issued  without  bond  except  for  good  cause  shown.   The  only 
thing  said  in  the  complaint  with  reference  to  the  issuance  of  an 
injunction  without  bond  is  a  prayer  that  bond  be  excused.   Nothing  is 
set  out  whatsoever  with  reference  to  the  financial  condition  of  either 
the  plaintiff  or  defendants.   The  allegations  in  the  conplaint  are 
not  sufficient  to  Justify  the  issuance  of  an  injunction  without  bond. 
In  Qrossman  v.  Qrossman ,  304  111,  App.  507»  the  court  says :   "While 
the  matter  of  allowing  the  issuance  of  an  injunction  without  the 
giving  of  a  bond  rests  largely  in  the  sound  discretion  of  the  court, 
nevertheless,  a  sufficient  showing  must  be  made  on  which  to  base  the 
discretion,   (peck  v.  Peck.  21^  111.  App.  41,  43, )«  Nor  is  the  recital 
in  the  order  that  "for  good  cause  shown"  the  bond  is  excused 
sufficient,  since  no  good  cause  is  shown  by  the  record.   Weinstein  v. 
Levin,  supra;  Wagner  v.  Okher ,  306  111,  App.  601,   There  is  nothing 
in  the  complaint  showing  that  the  plaintiff  had  sufficient  means  to 
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respond  In  damages,  and  if  the  plaintiff  was  relying  on  that  ground  of 
excuse  there  should  be  a  showing  in  the  complaint  or  the  affidavit 
indicating  the  financial  condition  of  the  plaintiff,   Lee  v.  Morris, 
326  111.  App.  555',    Admiral  Trailer  Mfg.  Co.  v.  All  States  Trailer 
Company.  3^1  111.  App.  513. 

Lastly,  the  injunction  restrained  defenc^.-ant  Alice  M, 
Donovan,  the  wife  of  Edward  P.  Donovan,  from  withdrawing  any  funds 
from  the  financial  institutions  named  and  enjoined  said  financial 
institutions  from  disbursing  any  funds  to  her.   There  is  nothing  In 
the  complaint  which  might  even  vaguely  support  such  an  injunctional 
order,  nor  is  there  any  prayer  therefor. 

The  injunction  was  Improvldently  issued.   The  order 
denying  defendants '  motion  to  vacate  and  dissolve  the  Injunctions  is 
reversed,  and  the  cause  Is  remanded  with  directions  that  the  court 
vacate  its  order  of  April  7,  1958  granting  certain  temporary  injunc- 
tions and  that  the  injunctions  Issued  thereunder  be  dissolved. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 

Robson  and  Schwartz,  JJ,,  concur. 

I 
Abstract  only. 
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PHILIP  D.   ALVER. 


Appellant, 


BROADWAY  BUICK  SALES 
COMPANY,  a  corporation. 


APPEAL  FROM  SUPERIOR 


COURT,  COOK  COUNTY, 


at  _-. 
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Appellee  o 
MRc  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE  COURT o 

This  is  an  appeal  by  plaintiff  and  counter^defendant 
from  a  judgment  entered  on  a  counterclaim  in  an  action  for 
declaratory  judgments  Plaintiff  is  the  purchaser  of  an 
automobile  under  a  contract  of  conditional  saleo  Defendant 
is  the  seller.  Plaintiff  brought  this  action  to  have  the 
contract  declared  valid.  Defendant  counter claimed  alleging 
frauds  Judgment  was  entered  for  defendant  on  the  counterclaim 
and  the  question  presented  on  appeal  is  whether  or  not  the 
defendant  established  all  the  elements  necessary  to  a 
recovery  on  the  counterclaim* 

On  January  21,  1957,  plaintiff  went  to  the  place  of 
business  of  defendant  to  purchase  an  automobile.  A  salesman 
for  defendant  showed  plaintiff  several  models  from  which 
plaintiff  selected  one  available  for  delivery  on  the  same  day. 
The  salesman  then  asked  plaintiff  if  he  had  an  automobile  to 
trade  in.   Plaintiff  replied  that  he  had  one  parked  in  front 
of  defendant's  place  of  business^  One  Smithson,  a  vice- 
president  of  defendant,  appraised  plaintiff's  car  after 
driving  ito  He  and  the  salesman  together  made  out  an 
appraisal  slip  in  which  plaintiff's  old  car  was  designated 
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as  a  1956  Ford  FalrlanCo  The  car  was  in  fact  a  1955  Ford  Mainliner, 

an  older  and  less  expensive  model » 

The  record  indicates  that  several  months  earlier  plaintiff 
had  placed  additional  chrome  on  his  car,  giving  it  the  external 
appearance  of  a  more  recent  and  expensive  model  than  it  really 
was.  Plaintiff  testified  that  he  had  merely  wished  to  improve 
the  appearance  of  the  car  and  that  he  made  no  verbal  representation 
concerning  the  year  and  model  of  the  car  to  either  the  salesman  or 
the  appraiser o  It  is  clear  from  the  record  that  plaintiff  was 
aware  that  both  of  the  individuals  with  whom  he  was  dealing 
believed  they  were  accepting  in  trade  a  1956  model  automobile » 
Plaintiff  did  not  have  the  registration  certificate  for  the 
automobile  with  him  at  the  time  of  the  transaction.  When  asked 
by  defendant's  salesman  whether  or  not  he  owned  the  Ford  outright 
plaintiff  disclosed  that  its  purchase  had  been  financed  by  a  loop 
bank  to  which  he  was  still  indebted.  The  salesman  verified  this 
fact  by  calling  the  bank  and  indent if ying  the  car  by  a  general 
description, 

(Plaintiff  and  the  salesman  then  executed  a  contract  of 
conditional  sale  for  the  Buick,  The  order  form,  signed  by 
plaintiff,  and  the  dealer's  work  sheet  refer  to  the  car  traded 
by  plaintiff  as  a  1956  Ford  Fair  lane  <,  Both  documents  indicate 
that  plaintiff  was  allowed  a  trade-in  credit  of  $2,130 A?  on  the 
purchase  price  of  the  Buick.   Plaintiff  then  drove  away  in  the 
Buick o 

On  the  following  day  he  returned  to  defendant's 
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place  of  business  with  a  certified  check  for  the  amount  of  his 
remaining  indebtedness  on  the  Ford,  which,  under  the  contract, 
defendant  had  agreed  to  pay  to  the  bank  through  which  the 
purchase  of  the  Ford  had  been  financed.  Defendant  refused  to 
accept  the  check  and  accused  plaintiff  of  dishonesty  in  the 
exchange  of  automobiles o  Plaintiff  retained  possession  of  the 
Buick  and  offered  to  make  payments  in  the  succeeding  two  months » 
Defendant  refused  to  honor  the  contract  and  threatened  to 
repossess  the  Buicko  Plaintiff  then  brought  this  action  seeking 
declaratory  judgment o  Defendant  counterclaimed  for  damages 
incurred  as  a  result  of  a  misrepresentation  by  plaintiff  of  the 
year  and  model  of  the  Ford«  The  case  was  tried  by  the  court 
without  a  jury  and  judgment  for  $500  was  entered  for  defendant 
on  the  counterclaim.  Plaintiff  was  ordered  to  pay  that  sum 
within  ten  days  or  surrender  the  Buick  to  defendant. 

On  appeal  plaintiff  urges  that  he  is  entitled  to 
declaratory  relief  as  prayed  in  his  complaint.  We  concur  with 
the  finding  below  that  the  conduct  of  plaintiff  in  failing  to 
correct  defendant's  designation  of  the  year  and  model  of  the 
car  traded  amounted  to  a  misrepresentation  of  fact.  In 
Christopher  son  v,  Marhoefer,  233  111-  App,  lf21,  ^26  (192^), 
this  coiirt  said« 

"A  representation  does  not  necessarily  have  to  be 
either  written  or  spoken.  Actions  often  speak  louder  than 
words  and  are  even  more  effective  in  the  perpetration  of 
fraudulent  acts.   Indeed,  silence  may,  under  some  circum^- 
stances,  amount  to  a  representation,  for  which,  if  it  is  un- 
true and  another  relies  upon  it  to  his  inJTiry,  the  law  will 
afford  a  remedy," 
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While  that  case  was  factually  quite  different  from  the  instant  case 
we  believe  that  the  principle  we  have  quoted  governs  here.  The 
appraisal  slip  was  made  in  the  presence  of  plaintiff o  Plaintiff 
then  signed  an  order  which  designated  the  car  traded  as  a  1956 
Ford  Fair lane «  The  failure  of  plaintiff  to  disclose  that  he  had 
changed  the  exterior  of  the  Ford  when  he  knew  that  defendant's 
agents  relied  upon  such  changes  in  estimating  the  year  and  model 
of  the  automobile  constitutes  active  fraud,,  The  agents  for  the 
defendant  were  induced  by  plaintiff's  conduct  to  credit  plaintiff 
with  a  1956  model  trade-ino  Under  such  circumstances,  where  the 
conduct  of  plaintiff  was  deliberate^  plaintiff  cannot  assert  as 
a  defense  the  failure  of  defendant  to  exercise  reasonable  diligence 
and  care«  Roda  v.  Berko,  VOI  Ille  335,  3^2  (19^8 )|  Pustelniak  v« 
Vilimas^  352  Illo  270,  276  (1933 )|  Gilbey  v.   Hamlin.  297  Illo  258, 

263  (1921)0 

The  answer  of  defendant  to  the  complaint  for  declaratory 
judgment  prays  that  judgment  be  entered  in  its  favor  in  the  amount 
of  $550.   On  direct  examination  the  sales  manager  and  vice-president 
of  defendant  testified  that  eight  days  after  the  trade  he,  his 
partner,  and  ano^ther  attempted  to  effect  a  settlement  with  plain- 
tiff. He  testified  that  they  requested  plaintiff  to  pay  them  an 
additional  $550  which  was  the  difference  in  value  of  the  two 
types  of  Ford  at  wholesale o  Plaintiff  did  not  raise  any  issue 
as  to  this  amount  in  the  pleadings  nor  was  there  any  attempt  to 
contradict  on  cross-examination  the  amount  alleged  to  be  the 
difference  in  value  between  the  two  cars.  In  a  case  of 
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actlonable  fraud  the  injiiry,  as  well  as  the  other  elements,  must  be 
proved  to  a  reasonable  degree  of  certaintyo   Struve  v.  Tatge,  285 
111.  103,  109  (1918 )«.  The  case  was  tried  without  a  Jury.  On  the 
basis  of  the  record,  the  trial  court  could  reasonably  conclude 
that  the  allowance  made  to  plaintiff  for  his  old  car  would  have 
been  $500  less  if  the  true  year  and  model  of  the  car  had  been 
revealed o 

There  was,  therefore,  ample  basis  for  finding  for  the 
counter-defendant  in  the  amount  of  $500,  The  judgment,  however, 
provides  that  plaintiff  shall  pay  money  damages  or  surrender  the 
Buicko  There  is  no  basis  for  this  alternative  judgment.  We 
therefore  affirm  that  part  of  the  judgment  awarding  money 
damages  in  the  s\im  of  $500  and  reverse  the  alternative  part 
of  the  judgment. 

Judgment  affirmed  in  part  and 
reversed  in  part, 

McCormick,  P,  J,,  and  Schwartz,  J,,  concuro 

Abstract  only. 
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HELEN  SMITH, 


Appellant; 


fs 


CITY  OP  CHICAGO,  a  municipal  corporation, 
READY  COAL  AND  CONSTRUCTION  COMPANY,  a 
corporation,  and  AUGUST  SIEVERS  SONS 
COMPANY,  a  corporation. 

Appellees, 


MR.  PRESIDING  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
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APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY 


Plaintiff  sued  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  her  while  crossing  47th  street 
in  the  west  crosswalk  area  at  that  street's  intersection  with 
Indiana  avenue  in  Chicago.   The  suit  was  based  upon  charges 
of  negligence  against  the  City  of  Chicago,  Ready  Coal  and 
Construction  Company,  which  had  a  contract  with  the  city  to 
repave  the  north  side  of  47th  street  for  a  distance  of  one 
mile  east  of  State  street,  and  August  Sievers  Sons  Company* 
subcontractor  doing  the  excavation  work  on  the  project.  At 
the  close  of  plaintiff's  case  the  court  sustained  motions  for 
directed  verdicts,  instructed  the  Jury  to  find  the  defendants 
not  guilty,  and  entered  the  adverse  Judgments  from  which 
plaintiff  appeals. 

It  appears  that  on  May  5,  1951*  the  day  of  the  alleged 
injury,  plaintiff,  who  is  presently  a  resident  of  California* 
lived  at  6217  Drexel  avenue  in  Chicago,  and  was  at  that  time 
employed  by  a  book  bindery  at  1^6  Indiana  avenue.   On  the  day  In 
question,  a  Saturday,  she  left  her  place  of  employment  about 
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l!00  p.m.  to  return  home,  taking  a  Michigan  avenue  bus  south  to 
47th  street,  a  transfer  point.   She  walked  east  on  47th  street, 
stopping  to  shop  for  groceries  in  a  store  located  on  the  north 
side  of  J^7th  street  near  the  intersection  of  Indiana  avenue, 
and  then,  carrying  her  purse  and  a  shopping  bag,   2«e8umed  walking 
east  to  the  intersection  of  Indiana  avenue  (which  ia  one  block 
east  of  Michigan)  to  take  an  eastbound  bus.   From  the  northwest 
corner  of  that  intersection  she  started  to  walk  south  across  47th 
street  to  board  her  bus.  Two  men  were  crossing  47th  street, 
without  any  apparent  difficulty,  about  three  feet  ahead  of  her. 
As  she  started  to  cross,  plaintiff  glanced  to  the  ground  and  was, 
simultaneously,  watching  automobile  traffic.  She  testified  that 
prior  to  crossing  she  observed  that  47th  street  at,  and  Just  to 
the  west  of  the  intersection,  was  under  repair,  with  paving  stones 
torn  up  and  some  lying  in  piles.   The  surface  of  the  crosswalk 
area  was  loose  soil.   No  men  were  working  along  the  street  at  that 
time.  When  she  reached  a  point  about  six  feet  from  the  north 
curb  of  47th  street,  her  foot  came  down  upon  a  paving  stone 
embedded  in  the  soil  and  projecting  about  two  to  three  inches 
above  the  surface;  she  tripped  and  fell  to  the  ground.   She 
testified  that  she  did  not  see  the  stone  before  her  foot  contacted 
it.  At  the  time  she  was  wearing  shoes  in  good  repair,  with  one 
and  a  haOX  inch  heels.   One  Walter  McCoy,  who  was  deceased  at  the 
time  of  the  trial,  aasiated  her  to  her  feet.   She  completed 
crossing  to  the  south  side  of  the  intersection,  waited  for 
and  then  boarded  an  eastbound  bus,  and  proceeded  to  South  Park 
avenue,  a  distance  of  two  or  three  blocks.   There  she  alighted  In 
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order  to  board  a  southbound  bus,  but  before  reaching  the  bus 
stop  she  became  faint  and  fell  to  the  ground.  A  passenger  in  a 
passing  taxicab  took  her  to  her  home»  where  she  regained 
consciousness  following  intermittent  periods  of  unconsciousness 
during  the  taxi  ride.  After  two  days  of  self-treatment,  plaintiff 
visited  Dr.  Clarence  E.  Jamison,  a  physician,  who  testified  that 
he  took  a  history  from  plaintiff  when  she  called  at  his  office 
on  May  7,  1951;  and  he  stated  that  she  told  him  that,  while 
walking  across  the  street  to  catch  a  bus  at  47th  street  and  South 
Park  avenue,  she  turned  her  ankle.   The  doctor  produced  his 
original  office  record  and  testified  that  he  had  furnished 
plaintiff's  counsel  with  all  information  on  June  28,  1951. 
The  words  ''47th  and  South  Park"  were  interlineated  in  the 
history  during  the  process  of  taking  plaintiff's  statement. 

There  were  no  occurrence  witnesses  other  than  plaintiff 
herself.  Elsie  Menter,  called  as  a  witness  on  plaintiff's  behalf, 
was  the  passenger  in  the  passing  cab  who  befriended  plaintiff. 
She  had  noticed  plaintiff  at  the  intersection  of  South  Park 
avenue  and  47th  street  walking  with  a  limp,  and  stated  that 
when  plaintiff  was  Just  short  of  reaching  the  bus  stop  she  fell. 
The  cab  driver  and  Mrs.  Menter  picked  plaintiff  up  and  took  her 
to  her  home  on  Drexel  avenue.   After  Dr.  Jamison  examined  plaintiff 
on  May  seventh  he  referred  her  to  a  roentgenologist,  who  confirmed 
Dr.  Jamison's  diagnosis  of  a  fracture;  at  the  suggestion  of 
plaintiff's  foreman,  she  next  consulted  Dr.  Berman,  who  treated 
her  injury. 
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From  the  uncontroverted  testimony  It  appears  that  the 
north  side  of  ^7th  street,  from  Cottage  Grove  to  State  street, 
was  being  repaved  during  the  year  1951.   The  city  had  contracted 
with  Ready  Coal  and  Construction  Company,  as  a  general  contractor, 
for  the  improvement;  August  Sievers  Sons  Company  was  the  sub- 
contractor taking  care  of  the  excavation.   Cottage  Grove  is  800 
east  (of  State  street).  South  Park  is  400  east,  and  Indiana 
avenue  is  200  ettet«   The  excavation  commenced  on  April  1,  1951 
on  South  Park  and  was  continued  east  to  Cottage  Grove;   then 
work  was  started  on  South  Park  and  moved  west  in  a  continuous 
operation  to  State  street, 

Otis  A.  Rogers,  chief  engineer  of  the  department  of  streets 
and  sanitation  of  the  City  of  Chicago,  called  by  plaintiff  as  an 
adverse  witness,  appeared  under  subpoena  with  the  original  plans 
of  the  Job  and  the  daily  report  sheets.   He  was  in  charge  of 
construction  work  and  had  served  in  the  department  of  streets 
for  thirty-four  ye&rs.   From  his  records  he  testified  that  actual 
excavation  was  started  at  South  Park  avenue  on  April  18,  1951 » 
continuing  east  to  Cottage  Grove  avenue;  that  the  intersection 
of  47th  street  and  Indiana  avenue  was  excavated  on  May  12,  1951. 
seven  days  after  the  alleged  accident;  that  no  work  had  been 
performed  by  any  city  representative  or  contractor  in  the  immediate 
area  of  47th  and  Indiana  on  or  prior  to  May  5»  1951.   Rogers 
visited  47th  street  every  day  during  the  excavation  work  and 
spent  the  entire  day  on  the  Job. 
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Martin  Bennema,  office  manager  of  defendant  August 
Slevers  Sons  Company,  also  appeared  as  an  adverse  witness 
under  subpoena  and  produced  certain  records  of  his  employer.  He 
stated  positively  that  ilia  company  did  not  have  any  men  working  at 
47th  and  Indiana  on  the  day  of  the  alleged  accident.  From  work 
cards  in  his  possession,  he  stated  without  contradiction  that  his 
company  was  not  working  in  the  area  of  47th  and  Indiana  on  or 
prior  to  May  5,  I95I. 

In  its  motion  for  a  directed  verdict,  counsel  for  Sievers 
Company  called  the  court's  attention  to  the  fact  that  plaintiff 
had  not  produced  any  evidence  that  his  company  had  done  any 
excavating  or  other  type  of  work  at  or  near  the  intersection 
of  47th  street  and  Indiana  avenue  prior  to  the  accident,  and 
that  the  witnesses  Bennema  and  Rogers,  both  subpoenaed  by  plain- 
tiff to  appear  with  their  records,  testified  without  dispute 
that  neither  the  Sievers  Company  nor  the  Ready  Company  had  done 
any  work  at  or  near  that  intersection  on  or  prior  to  May  5»  1951; 
rather,  the  affirmative  proof  was  that  Sievers  Company  was  actually 
working  at  47th  and  South  Park  on  the  day  in  question  and  was 
proceeding  west  toward  Indiana  avenue. 

Plaintiff  seems  to  take  the  position  that,  because  the 
Sievers  Company  and  the  Ready  Company  were  under  contract  to 
excavate  at  47th  street  and  Indiana  avenue,  and  because  she 
testified  that  47th  street  an  the  west  side  of  Indiana  was 
under  excavation  on  May  5,  1951,  it  must  be  presumed  that  defendants 
did  the  work  at  that  time.   There  was  no  evidence  to  this  effect. 
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In  s\immary,  and  after  a  careful  examination  of  the 
record,  we  find  no  proof  offered  on  behalf  of  plaintiff  that 
either  Slevers  Company  or  Ready  Company,  or  the  City  of 
Chicago,  had  done  any  work  which  created  the  cwidltion  complained 
of  by  plaintiff;  and,  indeed*  there  is  a  question  as  to  the  specific 
intersection  at  which  the  alleged  accident  occurred. 

With  respect  to  the  liability  of  the  City  of  Chicago,  it 
appears  that  the  defective  condition  of  the  street  which  allegedly 
caused  plaintiff's  injury  was  of  such  a  nature  as  to  fall  within 
the  general  rule  requiring  actual  or  constructive  notice  of  that 
condition  to  the  city  in  order  that  it  be  held  liable  for 
negligence.  Plaintiff  contends,  however,  that  where  a  municipality 
causes  work  to  be  done  upon  its  streets,  it  is  bound  to  take  notice 
of  the  character  of  the  work  being  done,  and  the  condition  of 
the  street — whether  safe  or  xansafe — and  that  accordingly  there  is 
no  necessity  of  proving  notice  to  it  of  the  condition,  since  the 
city  caused  the  condition  to  exist.  However,  the  evidence  is  to 
the  effect  that  no  work  had  been  done  at  the  site  of  the  alleged 
accident  on  or  prior  to  May  5,  I951.  Plaintiff  herself  stated 
that  she  saw  no  one  working  there  at  the  time.  Although  she 
was  entitled  to  have  her  evidence  viewed  in  the  light  most  favor- 
able to  her,  it  was  nevertheless  Incumbent  on  her  to  prove  actual 
or  constructive  notice  to  the  city  of  a  defective  or  dangerous 
condition  of  the  street;  plaintiff  failed  to  establish  such 
proof. 
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Accordingly  we  think  the  trial  Judge  was  correct  in 
directing  verdicts  for  all  three  defendants^  therefore,  the 
Judgments  of  the  Superior  Court  are  affirmed. 

JUDGMENTS  AFFIRMED. 
BRYANT  and  BURKE,  JJ.,  Concur. 
ABSTRACT  ONLY. 
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In    the 


APPELLATE  COURT  OF  ILLINOIS 


Fourth  Distric  t 


February  Term,    1958 


Cooltronic  Corporation  of  America, 
Plaintiff -Appellee, 


vs. 
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I.A^^544 


Lieb   Bros.  ,    Inc.  , 

Defendant-Appellant      ) 


Appeal  from  Circuit  Court 
of  St,    Clair  County, 
Illinois. 


Hon.    Quentin  Spivey,    Trial  Jadge. 


-•cheineman,    J. 

This  was  a  suit  to  ascertain  the  amount  due  the  plaintiff 
on  certain  contracts  for  construction  at  Scott  Air  Force  Base  near 
Belleville.     The  defendant,    Lieb  Bros.  ,    Inc.  ,    was  the  prime  con- 
tractor dealing  with  the  United  States,    and  after  certain  eliminations, 
its  total  contract  involved  about  eight  million  dollars.     The  plaintiff, 
Cooltronic  Corporation  of  America,    was  a  sub-contractor  for  kitchen 
and  dining  room  equipment,    refrigeration,    and  related  matters. 

The  principal  question  in  the  case  was  whether  the 
original  contract  between  plaintiff  and  defendant  had  been  modified  by 
a  subsequent  agreement  of  the  parties.     The  suit  was  referred  to  a 
special  master  who  heard  voluminous  evidence  involving  many 
figures,   and  many  documents.     His  final  report  and  account  was  not 
approved  by  the  court.     Exceptions  were  sustained  and  the  court  re- 
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stated  the  account  and  gave  judgment  for  plaintiff  in  the  sum 
of  $138,  354.  84.     The  defendant  has  perfected  this  appeal. 

To  keep  this  opinion  within  reasonable  length,   it  is  not 
possible  to  set  forth  all  of  the  documents,  nor  is  it  feasible  to  discuss 
in  detail  each  of  the  more  than  thirty  Points  in  plaintiff's  brief.     There- 
fore only  a  synopsis  of  the  more  important  items  will  be  set  forth. 

The  background  situation  is  not  in  dispute.     Defendant's 
prime  contract  included  the  construction  of  2  Mess  Halls  and  a  Readi- 
ness Building.     It  was  also  required  to  furnish  a  great  amount  of  equip- 
nnent,   and  to  install  it;  also  to  install  another  list  of  equipment  to  be 
furnished  by  the  government.     For  convenience  in  the  wording  of 
documents  and  correspondence,  the  two  lists  were  called  respective- 
ly,   "contractor  furnished  equipment'    and     government  furnished  equip- 
ment. "     The  distinction  is  iniportant  in  subsequent  developments. 

The  defendant  sublet  to  plaintiff  the  contract  to  furnish 
the  "contractor  furnished  equipment     and  all  the  installation  work,   at 
a  contract  price  of  $53,400.     The  abstract  shows  this  list  with  its  sizes 
and  specifications  of  the  equipment,   only  a  few  items  being  designated  by 
make  and  model,   and  these  few  were  followed  by  the  words  '  or  equivalent. 
Many  of  the  itemis  were  followed  by  the  word  "fabricated,  "  which  meant 
made  to  fit  the  job. 

About  the  same  time  this  contract  was  negotiated,  the 
government  decided  to  have  defendant  supply  the  other  items. called 
"government  furnished  equipment.  "    In  turn,  the  defendant  sent  to 
plaintiff  a  document  labeled  "Purchase  Order  No.    108,  '■    which  named  a 
price  of  $48,300.     The  plaintiff  wrote  back  that  there  were  errors  in 
the  prices,   and  requested  an  increase  of  $9794.  54  to  make  a  total 
of  $58,  094.  54.     The  request  was  complied  with  and  a  revised  order  was 
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sent  labeled  order  No.    108-SF  naming  the  asked  price  for  the  same 
list  of  equipment.     This  order  clearly  designates  the  list  as  "Govern- 
ment Furnished  Equipment.  '     Plaintiff  accepted  the  revised  order. 

Although  this  order  is  also  a  "contract,"  it  was  not 
commonly  referred  to  as  such.     There  has  been  an  attempt  by 
defendant  to  merge  the  two,   but  the  distinction  is  plain  in  all  the 
testimony,   including  that  of  defendant's  piresident.     We  quote  brief- 
ly from  his  testimony  as  to  order  No.    108-SF.       That  had  nothing  to 
do  with  the  contractor-furnished  equipment.     The  purchase  order 
authorized  Cooltronic  to  furnish  the  government -furnished  equipment 
which  was  received  from  Lieb  Bros.     There  is  no  argument  that 
Cooltronic  was  to  be  paid  under  the  purchase  order  the  amount  of 
$58,  094.  54,     The  contractor-furnished  equipment  was  provided  for 
under  a  different  document  *  *  «  I  probably  referred  to  the  contract 
and  the  purchase  order  with  Cooltronic  as  one  package  but  the  contract 
in  itself  was  a  basic  contract  *  *  *'  , 

This  is  what  plaintiff  is  claiming,   and  what  the  court 
found;  and  the  documentary  evidence  supports  that  claim.     According- 
ly we  find  as  a  fact  that  plaintiff's  claim  of  $58,  094.  54  is  for  govern- 
ment furnished  equipment  alone  and  has  nothing  to  do  with  its  other 
contract. 

As  to  the  claim  that  the  original  contract  for  contract- 
tor  furnished  equipment  was  modified  by  a  subsequent  agreement,   the 
oral  testimony  is  conflicting.     Plaintiff's  testimony  is  that  the  govern- 
ment changed  its  requirements  as  to  items  on  the  list  from  general 
specifications  to  specific  make  and  model  items,   produced  by  other 
companies,    and  that  this  would  greatly  increase  its  cost.     This  seems 
reasonable,   for  if  plaintiff  had  to  buy  from  rival  companies,   instead  of 
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using  its  own  plants,    it  would  be  paying  for  other  overhead  and  profit 
than  its  own. 

Plaintiff's  officials  testify:  that  they  objected  to  the 
change  and  informed  defendant  that  they  could  not  proceed  on  that 
basis;  that  defendant's  officials  were  anxious  to  proceed  without 
delay;  that  defendant's  Project  Manager  told  plaintiff  that  Mr.    Lieb 
had  said  he  would  allow  to  plaintiff  the  amount  estimated  for  this 
contract  in  its  original  bid  with  the  government;  that  this  would 
naturally  be  a  larger  amount,   since  defendant  would  expect  its 
profit  in  that  part  of  the  job;  that  a  representative,  named  Ballard, 
was  sent  by  plaintiff  to  interview  Mr.    Lieb  (defendant's  president)  at 
Newark,  and  Mr.    Lieb  made  the  promise  as  stated  by  the  Project 
Manager;  that  he  was  asked  how  much  these  estimates  were  and 
Mr.    Lieb  said  the  figures  were  in  possession  of  the  Project  Manager; 
that  the  latter  was  asked  for  the  data,   and  it  was  furnished  in  a  letter; 
that  the  figures  (hereafter  stated)  were  much  higher  than  the  contract; 
that  the  Project  Manager  confirmed  the  promised  increase  by  a  letter 
urging  reliance  upon  Mr.    Lieb;  that  plaintiff  has  furnished  all  that  the 
government  required  and  the  work  has  been  accepted  but  not  paid  for. 

Defendant's  testimony  is  that  there  were  not  many  in- 
creases in  cost  by  reason  of  specifying  make  and  model  items  in  the 
contract,   that  Mr.    Lieb  was  referring  in  his  promises  only  to  the 
purchase  order,   and  that  the  increase  allowed  on  that  order  was  to 
settle  the  claim  on  the  contract  as  well  as  the  purchase  order.    Finally, 
that  the  figures  in  the  letter  were  not  the  allowances  for  this  work  by 
the  government.     No  other  figures  were  put  in  evidence  by  defendant, 
there  being  apparently  an  intent  to  deny  they  existed,   although  the  testi- 
mony is  not  clear  on  this  and  there  are  also  discrepancies. 

-4- 


H 


58F21  (5) 

The  documentary  evidence  supports  plaintiff  and 
negatives  the  testimony  of  defendant.     Since  there  were  two  deals  be- 
tween these  parties  at  the  same  time,   some  letters  make  reference 
both  to  the  contract  and  the  purchase  order,  but  always  as  though 
they  were  distinct.     There  is  not  the  slightest  indication  that  the  two 
were  ever  treated  as  merged  or  settled  by  one  sum. 

The  "contract"  was  dated  January  5,   1952,  although 
there  is  some  dispute  as  to  that  being  the  date  it  was  actually  executed. 
The  first  purchase  order  was  dated  also  January  5th,   and  the  revised 
order  bears  the  same  date,   although  it  must  have  been  sent  at  a  later 
date.     There  is  some  indication  that  the  purchase  orders  were 
executed  much  later,   there  being  a  letter  from  defendant  dated 
January  23rd  which  still  refers  to  the  order  as  being  for  $48,  300 
whereas  there  is  no  dispute  that  this  was  changed. 

There  is  a  letter  from  the  Project  Manager  to  plaintiff 
dated  January  8th  enclosing  a  letter  from  the  Corps  of  Engineers,  and 
the  last  paragraph  contains  this  caveat:     'This  letter  in  no  way  alters 
purchase  order  or  contract  given  you.  ' 

Next  there  is  the  letter  dated  January  10th  which  furnishes 
the  figures  in  dispute.     The  essential  paragraph  is  here  quoted  to  show 
that  it  is  referring  only  to  contractor  furnished  equipment  and 
installation,  not  to  any  purchase  order  of  government  equipment,   and 
that  the  figures  are  limited  to  the  named  items  and  do  not  purport  to 
include  anything  else,   as  claimed  in  defendant's  oral  testimony. 

"You  asked  about  our  allowance  in  estimate  for  each  Mess 
Hall.     We  used  an  amount  of  $65,  800.  00  for  each  Mess  Hall  for  the 
contractor  furnished  equipment  installed  with  labor  for  installing 
Government  furnished  equipment,  and  $30,  000  for  the  food  service 
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equipment,   including  snack  bar  for  Readiness  Building." 

In  a  letter  from  the  Project  Manager  to  plaintiff  dated 
January  25,    1952,   the  fitst  paragraph  refers  to  the  purchase  order 
and  merely  states  that  the  Corps  of  Engineers  expects  the  items  "at 
an  increase  in  our  contract  price,  "    As  to  the  contract,   the  letter 
proceeds: 

"You  advised  that  you  could  not  furnish  the  items  in 
your  contract  in  the  trade  makes  as  already  submitted  for  approval 
by  this  office  to  the  Corps  of  Engineers  at  the  contract  price.     I 
believe  they  are  insisting  on  us  furnishing  the  specific  manufacturer 
and  model  number  as  approved.     Contrary  to  the  usual  practice  they 
are  requiring  the  items  be  furnished  that  have  been  approved  and  no 
other  items  will  be  accepted  as  equal  or  in  substitution,     *  *  *  I  do 
not  believe  you  need  be  concerned  about  Mr.    David  Lieb  adjusting 
your  contract  and  the  purchase  order,   as  I  was  in  our  Newark  Office 
when  your  representative,    Mr.    Ezra  Ballard,    called  and  talked  to 
Mr.   Lieb  and  Mr.    Lieb  told  him  that  you  should  furnish  what  the 
government  required  and  that  he  would  allow  you  exactly  what  he  was 
receiving  from  them.  "    The  letter  concludes  with  an  assurance  that 
plaintiff  could  rely  upon  Mr.    Lieb. 

The  writer  of  this  letter  admitted  writing  and  signing 
it,   but  his  oral  testimony  seeks  to  contradict  almost  everything  in  it. 
As  to  the  reference  in  the  letter  that  trade  makes  had  been  submitted 
for  approval  "by  this  office,  "  he  denies  that  his  office  or  his  company 
had  ever  submitted  any  trade  makes  for  approval.     He  asserted  flatly 
that  "The  Corps  of  Engineers  did  not  insist  on    certain  manufacture  or 
certain  brands  of  equipment,  '    although  his  letter  indicates  they  were 
doing  so  "contrary  to  custom,  "    He  denies  that  he  was  present  in  the 
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Newark  office  at  the  conversation  between  Mr.   Ballard  and  Mr.    Lieb. 
He  could  not  recall  that  plaintiff  had  ever  informed  him  it  could  not 
furnish  under  its  contract  the  make  and  models  demanded.     V/hen  his 
attention  was  called  to  the  statement  in  the  letter  specifically  admitting 
that  he  had  been  so  advised,   his  answer  was  so  evasive  that  he  was 
admonished  by  the  Special  Master  to  make  his  answers  responsive. 
The  admonition  had  no  effect  and  the  question  never  was  answered. 

As  for  the  promise  that  plaintiff  would  be  allowed 
exactly  what  defendant  received  from  the  government  (which  Mr.    Lieb 
said  he  could  not  explain  because  he  had  not  written  the  letter)    this 
witness  had  much  to  say.     Boiled  down,  his  testimony  indicates  the 
words  mean  precisely  what  they  purport  to  say.     They  import  that  the 
defendant  would  receive  m.ore  from  the  government  than  the  amount  of 
the  sub-contract,  because  a  general  contractor  would  naturally  expect 
to  make  a  profit  on  that  item.     In  spite  of  the  evasions  and  contra- 
dictions, the  promise  is  not  denied,  that  this  larger  amount  would  be 
allowed  to  plaintiff. 

One  defense  asserted  is  that  the  promise  had  been  ful- 
filled,  or  at  least  had  been  compromised  and  a  settlement  agreed 
upon.     The  witness  bases  this  claim  on  a  reference  to  the  purchase 
order  and  contract  as  a  package,   and  on  the  fact  that  the  price  in  the 
purchase  order  for  government  furnished  equipment  had  been  increased 
by  the  change  of  $9794.  54.     He  does  not  claim  that  the  resulting  total  was 
what  the  government  allowed  for  this  equipment.     On  the  contrary  he 
asserts  that  the  total  was  some  $600  more  than  the  government  allowed 
for  this  list.     And,   at  another  place  in  his  testimony  he  admits  that  the 
amount  of  $58,  094.  54  "was  the  price  that  the  defendant  had  finally  agreed 
to  pay  the  plaintiff  for  the  government  furnished  equipment"    being  the 
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items  in  purchase  order  No.    108-SF.     We  have  previously  quoted  the 
testimony  of  defendant's  president  that  this  figure  is  for  government 
furnished  equipment,  that  there  is  no  dispute  about  it,   and  that  the 
contract  for  contractor  furnished  equipment  was  a  separate  deal  even 
though  the  two  may  have  been  referred  to  as  a  "package'  when  the 
same  party  had  both  deals. 

This  testimony  on  defense  that  the  change  of  $9794.  54 
in  the  purchase  order  was  a  complete  settlement  of  a  claim  on  the 
promise  as  to  the  other  contract  for  material  and  labor,   must  be 
compared  with  the  documents  in  evidence.     The  purchase  order  bears 
on  page  one  an  identification  number  as  follows:    #DA-ll-032  ENG  1232. 
The  first  draft  of  this  purchase  order  was  sent  by  defendant  to  plain- 
tiff with  the  same  identification  number  at  the  top  of  the  letter.     It 
names  the  price  of  $48,  300.  00  for  government  furnished  equipment  and 
adds  "This  does  not  include  that  equipment  covered  by  contract  with  you. 
The  plaintiff  replied  by  letter  with  the  same  number  at  the  top,   asserted 
errors  in  the  "above''  to  the  amount  of  $9794.  54  and  requested  a  change 
order  of  that  amount.     It  is  clearly  a  request  for  the  increase  in  the 
amount  of  the  order  for  government  furnished  equipment. 

Thereafter  the  defendant  sent  to  plaintiff  a  revised 
purchase  order,    bearing  the  same  identification  number  as  before, 
with  the  price  increased  as  requested,   making  the  new  total  in  the  sum 
of  $58,094.54.     This  order  is  marked  "Accepted"  over  plaintiff's 
signature.     It  is  the  final  agreement  on  government  furnished  equipment, 
signed  by  both  parties  and  certified  by  an  officer  of  the  Corps  of 
Engineers.     It  contains  an  itemized  list  of  material,   and  allocates  the 
purchase  price  as  follows: 


-8- 


"..'.':■  Ar- 


ii'i^.  ::■•>>  •i/?'*';/- 


•.      i-.  •  1 


■  .1 


58F21  (9) 


Government  Furnished  Kitchen  Equipment, 

complete  1-800  Man  Mess  Building  $27,150.00 

Government  Furnished  Kitchen  Equipment, 

complete  1-500  Man  Mess  Building  $27,150.00 

Government  Furnished  Kitchen  Equipment, 

complete  1 -Readiness  Building  $3  ,794.54 


$58,094.54 
The  only  reference  in  this  docunnent  to  the  other  contract 
for  contractor  furnished  equipment  is  on  an  insert  pasted  in,   which 
reads  "Terms:    To  conform  with  contract  entered  into  January  5,   1952.  •' 
The  terms,  that  is,  the  percentage  payments  during  construction  up  to 
final  completion,   had  differed  from  the  other  contract,   and  plaintiff  wrote 
a  letter,  which  is  in  evidence,   requesting  they  be  made  the  same. 
Pursuant  thereto,  this  insert  was  pasted  over  the  original  terms  and 
initialed  by  the  two  signers.     We  can  find  nothing  in  this  or  in  any  part 
of  the  purchase  order  purporting  to  allot  any  part  of  the  stated  price  to 
the  other  contract  for  contractor  furnished  equipment,   or  to  any 
supposed  settlement  thereof.     The  entire  amount  is  plainly  alloted  to 
government  furnished  equipment  in  three  buildings. 

It  is  our  opinion,   and  we  so  find,  that  the  oral  assertion 
that  part  of  the  price  for  government  furnished  equipment  was.  applicable 
to  contractor  furnished  equipment,   is  completely  refuted  by  documents 
in  evidence. 

The  stated  price  in  the  contract  added  to  the  stated  price 
in  the  purchase  order  makes  a  total  of  approximately  $112,  000.     In  a 
letter  from  plaintiff  to  defendant  reference  is  made  to  this  total  as  the 
contract  price.     The  defendant  argues  that  this  is  an  admission  there 
was  no  agreement  to  change  the  contract,   as  this  letter  is  dated  about  a 
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year  later.     The  whole  of  the  letter  is  a  complaint  about  slowness  of 
payments  and  failure  to  keep  promises  made  by  defendant,   and  con- 
eludes  with  a  demand  for  a  definite  understanding  for  extra  remuner- 
ation  "as  promised.  -    Instead  of  being  an  admission  that  there  was  no 
change  in  the  first  contract,   the  letter  is  a  claim  that  extra  compensation 
was  promised.     In  our  opinion  the  letter  also  indicates  a  willingness  on 
the  part  of  plaintiff  to  discuss  a  settlertient  of  the  promised  amount. 
irather  than  sue  on  the  precise  promise  as  made. 

One  of  the  points  of  law  made  by  the  defense  is  that 
proof  of  a  modification  of  a  contract,    by  a  later  agreement,   must  be 
strong  and  clear.     Robar  v.    Isham.    310  111.    585.    589.     The  written 
acknowledgement  of  the  oral  promise,   over  the  signature  of  defendant's 
officer  in  charge  of  the  job.   meets  this  requirem.ent. 

A  promise  to  pay  compensation  in  addition  to  that 
specified  in  the  contract  without  consideration  to  support  it.   is  not  bind- 
ing on  the  promisor.   Smith  v.   Gray.    316  111.   488.   496.     In  this  case 
the  plaintiff  consented  to  depart  from  the  contract  and  to  buy  and  install 
more  expensive  equipment  than  called  for  in  its  contract,   which  it  did. 
This  is  the  consideration  for  defendant's  promise  to  pay  plaintiff  a 
greater  price.     C.    &  E.I.    R.  R.    vs.    Moran.    187  111.   316;  Stubbings  v. 
World's  Columbian  Exposition    Co..    110  111.   App.   210,   220. 

Since  the  original  contract  was  modified  by  subsequent 
agreement,   for  adequate  consideration,  the  law  required  plaintiff  to 
base  its  suit  on  the  contract  as  modified  and  not  on  the  original  agree- 
ment.    Noll  Co.   V.    Sparks  Milling  Co..   304  111.    App.    624.    26  NE  2d  425. 
The  defense  strategy  of  denials  and  evasions  has  forced  the  plaintiff  to 
proceed  on  the  contract  precisely  as  made,    which  it  could  prove,    even 
though  the  plaintiff  was  willing  to  settle  for  less. 
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The  defendant  also  claims  that  bankruptcy  proceedings 
against  it  had  the  effect  of  depriving  the  state  court  of  jurisdiction  to 
proceed  with  this  case.      These  proceedings  were  in  an  eastern 
federal  court.     It  does  not  appear  that  they  were  called  to  the  attention 
of  the  trial  court  at  any  time  during  the  hearings  before  the  master  or 
the  circuit  court.     The  first  mention  of  it  is  in  a  motion  filed  by 
defendant  after  judgment.    This  point  and  numerous  other  points 
raised  by  defendant  have  been  fully  considered  by  this  court.     They 
are  completely  and  effectively  disposed  of  by  plaintiff-appellee's  brief, 
and  will  not  be  further  discussed  herein. 

There  is  some  argument  to  the  effect  that  the  plaintiff 
did  not  prove  the  amount  of  defendant's  estimates  and  allowances  in  its 
contract  with  the  government,    since  that  contract  with  its  schedules  of 
costs  was  not  produced.     We  find  no  merit  in  this  contention.     The 
plaintiff  was  not  a  party  to  that  contract  and  would  not  be  likely  to  have 
an  executed  copy,   while  the  defendant  would  have.     But  the  plaintiff  had 
the  admission  from  defendant  as  to  the  amounts  of  those  estimates  and 
allowances  in  question.     This  was  in  the  form  of  a  letter  from  defendant 
signed  by  the  officer  in  charge  of  the  job,   to  whom  plaintiff  had  been 
referred  by  defendant's  president  as  the  man  who  would  have  the 
information.     Admissions  are  competent  proof ,   admissible  as  original 
or  substantive  evidence  of  the  truth  of  the  statements  made,     I,  L.  P. 
Evidence,   Sec.    131;  Cleary,   Handbook  of  Illinois  Evidence,   p.    162.     We 
find  that  plaintiff  has  proved  by  the  weight  of  the  evidence  all  the 
necessary  elements  of  the  modified  agreement  sued  upon. 

There  were  three  items  of  '^extras"  allowed  to  plaintiff. 
The  defendant  objects  that  they  were  not  supported  by  a  written  order 
from  defendant,   as  the  contract  required.     The  first  of  these  ■ 
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was  a  change  order  from  the  government  allowing  an  increase  of 
$805.  12  for  specified  additions  to  the  purchase  order.     It  is  not 
disputed  that  plaintiff  supplied  the  parts  and  sent  an  invoice  to 
defendant  for  the  stated  amount.     The  defendant  never  made  any 
protest  that  it  had  not  issued  its  own  written  change  order.     The 
second  is  an  invoice  for  change  from  water  coolers  to  drinking 
fountains  at  $1236,     Again  the  defendant  made  no  requirement  of 
a  written  order  from  it.     An  employee  of  defendant  marked  the 
invoice    'extra  to  contract"  but  the  defense  asserted  this  was  a 
mistake  of  its  bookkeeper.     The  third  was  for  $1293.91  for  cutting 
through  finished  walls  and  supplying  copper  tubing  to  connect  some 
refrigeration  at  a  distance.     In  our  opinion  these  invoices  for  extra 
work  done  or  additional  material  furnished  come  within  the  rule  that 
the  contract  provision  for  a  written  order  to  support  them  has  been 
waived.     Theis  v.    Svcboda,    166  111.   App.    20. 

The  trial  court  allowed  to  defendant  numerous  credits 
against  plaintiff's  account,    including  one  for  expenses  of  handling  and 
storage,   which  defendant  claimed,   because  plaintiff  was  too  prompt 
with  deliveries,   and  they  had  to  be  put  aside  for  a  time.     The  plaintiff 
has  not  contested  these  items  in  this  court. 

The  accounting  found  by  the  court  and  for  which  a  money 
judgment  was  entered  is  according  to  the  law  and  the  evidence,  and  the 
judgment  is  affirmed. 

Judgment  Affirmed 

Bardens,    P.    J.  ,   and  Culbertson,    J.    concur. 

Publish  Abstract  Only.  (^\   H  QniX 
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by  mrmwi  bfdivt,  next  of 

friend,  and  GORA  M'^  FBI-LIPS, 
a  minor,  by  K»  C.  PHILLfFS, 
next  of  fri^rftd, 
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▼p; 


R10HAB1&  RIDLEY  anfi  'aLLIAH  &.    HltLl^Y,    ) 


D«f  end&n  t.s-A  ppel  1  e®  s , 


AFFI4L  FROM  THE 
AUG  5  1958 


DOVE,  f.  J. 
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This  Is  fen  action  brous^ht   to  recover  daKagee  for 
peruorifil  injuriee  rft?;uiting  froc;  an  autonsobil©  accident.      The 
plaintiffs  are  Georfg-iann  Sedivy  &nt  Anthony  Se<2ivy,   h&r  husbRnd, 
and  isfinoy  L»e  J^edivy,   twc  yrtii.rc   eld,   rno  JoKn  l^iarle  fiefiivy,   five 
ye&ra  old,    tfaeir  slnor  oMldren,    ?mfi  Cora  Mae  Phillips,    "-g« 
eix,   fK  niece,      the  defenatmts   are  Hlo^iard  Rieiey,   ago   17,   and 
hl«   father,    <llll!^:?  G.   Blfiley. 

The  ieeues  »ftfie  by  the  pleRainsra  vere  eubraltted 
to  »  Jury   -snd  at  the  ooneluslon  of  the  evlaenoe  the  court 
dlreotefl  a  rcreict  in  f^vor  of    .lllli*in  0.   Ridley,  who  vae 
the  owner  of  the  oar  vhloh  hie   son  vap  drlvinf.     A«  to  the 
defenfi^nt,   Richard  Hldley,    the  Jury  returned  «  verdict  flndinjif 
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hla  not  srullty  as  to  the  olal«  of  wieh  of  the  plaintiffs. 
Jtidgai«nt0  were  rendered  upon  th^  vrdlots  and  plaintlfft* 
poat-trifil  aetlon  for  judgnent  notwithstanding  the  verdiot 
and  for  a  n^w  tri«,l  as  to  defeniSant,   Rioh&rA  Hldley,  w&» 
donie^  sad  pintntiffB  appoal, 

?h#  oossplaint,   in  addition  to  alleging  that  tho 
defendant,   Riehard  Hidley,   operated  his  oar,  upon  the  oeoasion 
in  question,   oareleaelj,   negligently  and  iaproF^rly,   spectfleally 
ohfiirged  that  he  operated  his  sotor  vehicle  {&)  without  keeping 
ft  euffioient  lookout  ahead;    (b)  ^^ithout  suffioient  brakes, 
contrary  to  the  st&tute;    (c)  at  a  hi^  and  unreaeonahle  rate 
of  speed  at  the  intersection  of  Roat*  83  and  3l8t  ivtr«5et| 
(d)   failed  to  avert  injury  to  the  plaintiffs  aft«ir  disooverlng 
the  perilous  r^eltion  in  v*\lch  thfry  h->.e  r-laced  themeelvee  prior 
to  the  aceifient;   and  (e)   that  he  failed  to  give  warning 
ftiipsftlfi.     The  defendant,   by  hie  answer,  denied  all  of  these 
charges. 

The  record  disoloeet  that  about  «ix  o'clock  on  the 

evening  of  May  29,   1985,  the  plaintiff ,  Georgisnn  Sedivy,  was 

1948  Chrysler 
driving  her  husband's/car  west  on  Slst  Street,  which  is  a 

two-lane,  blacktop  road,   between  elf^teen  and  twenty  feet  in 

width,     ahe  had  traveled  this  street  frequently  for  about 

eleven  yssrs.     Eoute  85  ie  a  through  highway  with  two  lanes 

going  south  and  two  laaes  going  north,   with  a  20-fC(*  g-raveled 

parkway  separptinp;  the  north  and  south  bound  traffic  lanes. 

There  is  a  stop  sign  on  Slst  Street  at  its  intersection  with 

Route  83  and  this  stop  sign  is  located  about  ts^-enty-fiv©  feet 

from  the  east  edge  of  Route  S3.     Hiding  >.'ith  her  in  the  front 

seat  w&s  her  husband,   the  plaintiff,   Anthony  3edivy,  and  riding 
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in  the  re  .r  s««ls  irtr«  the  thr«e  olBor  plaiatlffs.     JSie  testified 

that  she  o&»e  to  a  stop  st  th??  atop  sign  and  looked  In  both 
glreotione  an<S  noted  that  the  southbound  traffic  >m8  quite 
heaYjr,   but  did  not  eee  imj? thing  going  north  after  a  few  oare 
had  passed.,   so  she  proed«d8d  to  eroas  the  north-bottnd  X^ne  of 
Rcttte  83,   going  thre©  or  foiu*  ailee  per  hour  and  moved  into 
th«  parkway  separating  th©  lanes  of  tr.?.ffio  ^^here  she  again 
stopped,     Aoeording  to  this  plaintiff's  testimony,   it  v/se 
whil«  «he  w&e  stopped  in  the  parkway  waiting  for  the  flouth-bouad 
lanee  of  tr&ffio  or  Route  85  to  clear  that  the  deftnd&nt'B 
eajp,   going  north  on  Kottte  SS^sverved  in  sueh  &  osiiner  asf  to 
hit  the  osr  shR  ves  driving  vhile  it  -was  stopped  in  the  parkway. 
On  oross-^exasdinatiOQ;   she  testified  th<!t  vhen  she  stopped  at 
the  stop  sign  before  entering?  Route  85,   sirn  notics^d  two  north- 
bound oars  down  the  roaS  about  four  huncirefi  yards  fin6  she 
WBited  until  they  paeeed  before  attempting  to  oroas.     5?h© 
stated  she  did  not  see  the  defendant**?  oar  come  in  oontaot 
vith  the  Oftr  eh©  w&e  driving,   althou^  she  looked  to  the  laouth 
a  second  or  tvo  before,   but  was  looking  north  nt  the  aoaent  of 
isp&ct.      Hhe  stated  th..t  her  car  »ight  h/;'.ve  bean  a  foot   or 
two  on  the  inner  north-bound  lane  of  Koute  62  rather  than  being 
entirely  v^ithin  the  parkway  and  that  when  ehe  crossed  the 
north-bound  lane  of  Hcute  83  to  the  parkvay  she  sort  of   "swooped" 
aaross  thi«  l«ne.     The  oar  she  was  driving  w»b  struck  «l»ost 
in  the   ©enter  of  ite  left  eide. 

The  plaintiff,  Anthony  aedivy,   also  testified  as  to 
how  the  eooldent  ooourred  snd  stnted  thst  hiR  wife  stopved 
the  stop  sign  «t  Route  83j    that  she  aiede  e  ooMplete  stop 
«nd  then  proceeded  slowly  across  the  north-bound  Inne  of 
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Ro»te  8v^.  to  vhat  he  cftllec   *th«?  Iftl5i.nd''ith0  gt*air«l«6  spao« 
dUridin^  the  north  &ncl  southbound  l&.n&n  of  the  through  highway); 
tJBiat  fee  wfts  fftiBllisr  vith  Bo^te  85  ana  that  th«;r<9  is  ko  speed. 
lli^t  on  Route  S3  at  lt«  Ints^raectlon  nith  Slat  Str«etj    that 
vhen  his  is-lfs  «topp®<!   th®  eer  or*  the  parteay,   possibly  s,  very 
little  of  It  still  resslned  ob  ths?  J.nn?>]p  aorth-botmS  lane  of 
Route  83  but  he  aoabt«d  It;    th^it  during  the  tisie  they  were 
Btoppsd  in  the  pa.rk%<&y  h©  coavsrsed,   >'ith  his  vifsj   th&t  whta 
his  wife  stoppjed  fit  the  stop  sign  hefors  crossing  the  north- 
bottiie  lane  of  Ho«t«  85,  he  looked,  to  hit?  rig'ht,   which  was  to 
th«  north,   nn&  sa*?  oonaid«jrable  traffic  going  south  in  the 
south-bound  lan«i    th«n  h«f  iooked  to  his  left,   the  south,   and 
8BW  nothing  eomingi    that  -nEhen  they  aer®  stopped  at   the  Island 
he  ke«rd  a  eoreeehing  of  brakes  on  hiss  left,  the   s»outh,   and 
turned  hie  h«*ii.d  in  th,-:  t  dir«otion  and  8«!!,w  the  d«tfeRd&nt's  oar 
about  fif t^   or  siTfty  fe«!t  froas  hXm.,  sliding  sideisrsiyB  toward 
hi»  ear;   that  h«  had  not  B@en  the  car  before,   although  he  had 
looked  in  that  dir«:otlGn  &t  the  tia©  hie  wife  Kt«.rted  across 
the  northbound  lane  of  Boute  63 j    that  ?.ft®r  the  nocident   he 
e&w  eome  »icid  nutrke  tc  the  south  for  &  diststnc^  of  about  one 
hundred  tventy-five  to  one  hundred  fifty  feet;    that  the«e 
elEid  sarks  were  in  th«  lnnr>r  aorth-bound  lane  of  Boute  83  and 
that  they  led  up  to  the  plaoe  vhere  hla  Ofer  ha<2  stopped;    th*t 
ell  of  thcfse  aftrkg  wer*  not  in  the  inner  north-bound  lane  but 
eurved  off  and  led  into  the  parlcway  where  he  stated  hin  wife 
had  stopped  the  ear.     Cther  than  the  fflediee-l  testiieony,    the 
only  eTidence  produced  by  plaintiffe  at  the  trial  was  that  of 
Kr.   end  Kre,   ftedivy  and  the  rlcturea, which  do  not  appear  in 
the  abetr&et,   but  which  we  h^ve  exanlned  frosi  the  record. 
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The  6«fen4fKnt  testifif^ei  in  hi?-   o-k-u  behalf  (=:.nc   ptat«a 
thst  st  the  tijse  In  qaestlOR  lie  vrs  proesedlnj^  in  the  north- 
boxniH  isJie  of  B.oute  83  Xo'^a-rC.  the  Slet  Etrfcet  ixit^rgestioa  and 
thiit  he  ytiB  about  oa®  hundred  feet  frojfs  the  iRterseotlon  rhtsn 
he  first  saw^  th©  Uhrysier  e*r  ocoupieo  by  thft  pl&intlffB  siad 
at  that  tiffie  it  was  very  cloee  to  the  stc-i;  sljcn  protectinsr 
Hottte  83;    thet  the  Chrysler  >;&s  isoving-  in  a  \-m&%^Tl^'  airfjctlonj 
that  he  then  looked  aHaj-   frors  it  for  &  seoond  mad.  the  next 
tMng  h«?  a&'i^  w&s  plaintiffs*   car  right  in  front  of  hiis, abtut 
tventy-fiv©  to  thirt.y   feet  away,  isa  the  inner  north-hound  l.^ne; 
th&t  h«  took  hi«  foot  off  of  th«  gae^  but  did  not  put  his 
bsr^ktB  on  b^eause  he  diS  not  have  tim?;    thfit  the  4.sp».ot  between 
his  c&r  -s-ne  tfa*?  a  at  in  v;hieh  the  plaintiffs  were  ridin^i:  oocurr«fl 
in  the  inner  north-boun*?.  Isme;    that  the  right  frost  of  hia 
car  <a>%m®  into  oontact  with  the  left  ©enter  of  the  Ohrjsler. 
h©  further  stated  th«!t  no  p  .rt  of  th«  "edivy  oar  w&s  in  th® 
park'^&y  at  the  time  of  th©  iapaet  ^nd.  th&t   the  hi^eet  rat® 
of  speed  he  scttained  on  FvOUte  85  that  afternoon  -^fta  fifty-five 
ffiil^a  per  hour. 

Hidin-r  -/ith  the  defend ^nt,  Richard  Ridley,   at  the 
tise  of  the  accident  was  hie  friend,   Peter  Komedi,     '-r.    Hemedi 
testified  m  behalf  of  the  defsnujint  and   stnted  hi?  v;-«a  nlnetewi 
years  ©f  age  at  the  tla«»  of  the  stcoident   and  tventy-one  at 
the  ti«e  of  the  trial;    that  on  the  tay  of  the  accident   the 
defendant  was  driving  a  1955  Tord  Hardtop  oar, which  belonged 
to  the  defendfsnt'a  fetheri   th;.t     bout  four  o'clock  on  the 
eftemoon  of  th*t  day  defendant,   Rlohard  Bltlley,   picked  hin 
up  at  hie  hoae  and  they  drove  around  for  awhile  and  visited 
with  a  one  friends  and  then  decided  to  go  north  on  Route  ©3 


-  6  - 


^fitfi  V.  S  i'i 


■.d 


aj 


iX.    ^-JCt 


..;..■  I  i..a 


cft'fi 


av    c^ 


to  the  gfcy-Hi  Drlve-lQ  fheater  to  aee  what  matte  was  on  that 
Big^t;    thjfet   for  fierersl  hundred  yards  eo«th  of  the  intersection 
of  Bottte  83  and  31et  f?tre<*t,   th«  aef«?adant  '*ra8  driving  his 
ear  in   the   outside  lane  travelirM?  '^tecut  fifty-five  to  sixty 
ailes  an  hour;   that  he  pafseed  p  trueX  ^oinf  north  »ne  arove 
froK.  the   roint  at  'fhieh  he  pgp.eed  thf.  truck  in  the  inner 
north-hound  Ian©  hut  that  they  did  not  gain  on  the  traffic  that 
vaa  ahead  of  thsBi;   that  vheri  the  d©fen«5=^nt  parsed  th«  truck 
h«  was  going  &toout  eixtj,-  Kilsis  slu  hour;    thr.t  tiie  firnt  tiae 
he  gaw  the  oar  in  %*hieh  the  plaintiffs  were  riding  he  wa« 
aldcot  seventy-five  feet   south  of  th©  intersection;    thst  at 
that  tiffi©  Qiey  wer#  traveling  in  ths  inside  lane  and  the 
plain  tiff  p.'    automobile  %'&.e^  just  entering  F.out«  83;    th^t  the 
fi»ont  wheels  of  th®  plaintiffs*    oar,   «*en  he  first  saw  it, 
vtere  on  th«  outside  lane-  of  Foute  Bd  and  that  th©  plaintiffs' 
oar  kept  on  Bovin^r. 

This  witness   further  testified   th^^t  he  did  not   actually 
see  thfi  collision;    thst  the  la$?t  thin^:  he  remersta-srea  w»e    '^Diftk 
(the  defendant)   a-^ea^ving  the  steering;  wh«el.     At  that  tlsaa 
we  were  right  on  top  of  the  other  oer.     The  other  ear  was 
then  in  the  center  of  the  inside  lane;   I  did  not, at  the  tiaa 
a«  I  ojjiffie  up  to  the  intsraeotion  of  Route  83  and  -^liit  Street, 
see  an  putojsobile  stopped  on  th©  island  between  the  north  and 
the  south-bound  lanee;   I  oannot  tell  you  thf^  Bpef3d  of  thia 
other  vehicle  hp  it  orosaed  Houte  85;   I  don't  believe  that 
the  brakes  were  spilied  on  the  o^^r  I  was  riding  in  prior  to 
the  accident.     The  next  thing  I   knev  wae  I  woke  up  in  the 
hoiipital." 
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DllUfta  &,  Ridl«y»   fj^„thei»  of  defendant,  Riohfti»« 
Ridley,   ftina  «i^,   WIUIab  &.   Ridley,  hie  aother,  teatifiea 
t)iat  lit  a  oonv*?rs?ition  'ith  plisdntlff,  Anthony  Beflivy,   &t  th« 
hospital  the  evening  of  th©  &Q©iS«nt,  ^r.   aefiivy  tola  the® 
timt  h«  did  not  know  how  the  ROeident  hapiensd. 

fh«  foregoing  in  a  ffi.ir  reeume  of  the  evidenc«  found 
in  this  reeord.  It  discloses  the  questions  of  fstot  «fhloh  w«r« 
l^iffpro«ent«d  to  the  jury  for  it  to  resolve. 

Plaintiffs  contend  that  the  adsjissione  of  the  defendant 
that  h«  did  not  put  on  hie  hr&'^e-s  Isasediately  prior  to  the 
oolliaion  and  that  a  fev  e^coade  prior  to  the  oollision  he 
ftverved  to  his  left,   infitead  of  to  his  right,   so  ae  to  pHss 
behind  the  plaintiffs  and  thas  avoid  striking  th©  car  in  vrhioh 
they  were  riding,   eho^  that  he  i«  guilty  of  negiigenoe  cs  a 
o&tter  of  law.     We  do  not  think  so.     fhe  Jury  had  &  right  to 
take  into  eoneidr^mtion  the  oiromiietanoes  in  vhioh  he  wae 
pXaeed  in  determining  the  c^ueation  of  fact  ^^hether  he  a&s 
guilty  of  aefligcnoe  which  proximately  contributed  to  cauee 
this  oellieion.      "It  ie  ohrious,  **  es^id  the  court  in  Hotoerts 
v,  Ohloafo  Oity  Ry.  Co.,  g6£  111.   288,  st  page  2J»,    "that 
pereooe  plaeed  in  a  position  of  peril,  where  a  course  of  ccnduot 
msMt  be  determined  without  any   time  in  which  to  deliberate, 
eennot  be  Judged  l^  the  e»»e  rule  Applicable  where  there  i« 
&aple  tine  to  determine  tjhat  course  to  take  to  avoid  danger. 
If  the  course  pursued  appeare,   in  the  light  of  the  oiroumetaneee, 
td  be  euah  ae  would  be  adopted  by  reasonably  prudent  pereone 
plaoed  in  the  vaae  eitu&tion,   the  lav  declares  that  there  has 
been  no  w&nt  of  eare.  ** 
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The  jury  evidently?  believtsd  the  defendant 'b  version 
of  wlifet  tris^nepirea  just  before  and  at  tbe  tisis  of  the  collision. 
It  w&s  warranted  in  ©oiiQluiaiag  tfar.'u  the  pl&ln tiffs*   ear  wse 
in  tii«  ina«r  north-bowM  lane  of  Rottt«  BZ  stid  riot  im  th®  parlway 
l>«twe«i\  tfe.«  two  lanes  ^.t  the  tis^  of  the  actual  laymct.      Th© 
t««tlfflony  of  Mr,    awl  Mrs.   Sedivf  that  the  firivssr  of  their  omc 
had  -stopped  aiifi  tbjat  their  oar  «■.'-«  reistiiif^  in  the  gr&volsd 
psrkwftjf  fsparstlng  the  two  IsBee  of  Rout©  85  Bn&  that  t-h« 
fi0f«nftant  beeasie  oonfused  nnd  his  osr  nwerved  off  of  the 
traveled  portion  of  Route  83  ©nd  stmok  the  ear  of  the  plaintiffs 
in  the  parkway  is  &  somewhat  irapro^ble  story  and  did  not  eon- 
vine*  the  Jury  that  those  w«re  the  faots.     ^ther©  the  evld«noe 
18  oonflietini^s   it  la  not  the  province  of  th*?;  reviewiag  court 
to  sttbetitut«^  ita  Ju<5fffient  for  thj-t  of  tlri«  jury,   .'ind  viiere 
dieputdS  (|it6dtlons  of  faot  are  prea^nted  to  &  jwry  and  the  Jury 
p&BBtsB  epoR  th«a,  unices  pelpathly  erroneous,   th&  fin&lnf:  of 
fA0t  Will  not  be  disturbed  by  the  reviewing  court,      (slrigsf** 
V.   Gl&uson,   6  111.   App.   2d  41g,   419;  Meyer  v.    iailiamft,    16  111. 
App,   ZtL  &13,   &2Zi   ?«ople  T,   Eanlach,   S61  111.   466,   468.) 

Xt  1«  al«©  argu«d  thst  th<J  four  plaintiffs,    other 
than  tht  driver  of  th«  ©nr,  aeorgiann  Sedivy,   and  particularly 
th®  thre»  «inor  plaintiff*  who  it^re  riding  in  the  rear  eeat 
of  the  plftintiffa*   automobile,   were  deiirly  not  shown  to  h«ve 
been  guilty  of  any  oontributory  negllgenoe.     This  al{^t  well  be 
•o.     The  jury,   however,   «ay  have  oonoluded  that  the  eole 
proxisate  o«tu«e  of  the  aooldent  was  th«  negrllgenoe  of  the 
plaintiff  who  w&e  driving  the  autoaobile.     If  euoh  wee  the 
eaee,   then  whether  the  other  plalntiffe  were  guilty  of  contribu- 
tory negligence  or  not  would  be  of  no  oonBCquenoe.     The  evidence 
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of  the  ^fjfenfiant  anc?  his  vfit;e@H0e^  tendg-d  to  prove  that 
Seerfiaun  ;'>edlry  wk.«  negligent  in  'Sit tempting'  to  drive  the  car 
sorosa  Boute  83  under  the  circuaigt«nce8  ©xieting  Juat  before 
ftnd  at   the  tisGe  of  the  colli slcn.      If  the  jury  aQcepted  their 
version  of  how  the  collision  occurred,   th-ny   concledea  that  Ur», 
Sedlry  drove  her  car  in  front  of  the  defendant*!?  car  whtn  a 
reassoaabls  p«r^on,   in  ^it tempting  to  cross  Route  83  under  th« 
elroaa>«tan©<&s  then,  existing,    ^^ould  not  h&v?'-  done  «o,   and  that 
her  conduct  was  th$  proxisate  csue©  of  th?*  scoident, 

Thf  Jury  >&s  not  renuirea  to  believs  the  plaintiffs' 
vereion  of  the  Rceldent,    and  the  Jury's  Vrrdiet  incliGftteg 
thst  it  did  not  ao  f?o.     iasec  on  the  evldencr?  In  thi«  record, 
ve  vjould  not  be  warranted  in  sRjrin^  th-t  the  jury  could  not 
have  ree.aonablj'  bell  ©red  that  the  conduct   of  the  driv  r  of 
the  Ofir,   G»'ors?iAnn  Ssdiry,   v^??  the  ?5ole  proarisat-*  cause  of 
the  oollliRion.     Th*»  facts  ^n&  clrs«P4strino«fl  lntroduo«»d  In 
©Ticenee  snS  the  reasonabi*-^  inferences  to  be  dravn  therefroa, 
in  our  oidnion}   warr^inted  the  vercH-est  in  this  OhS&,      (Illinois 
Central  f<.R.   Oo.   v.   Oill^s,   68  111.    317,    31i»;    Sherslier  ▼. 
8««g«r,   lei  111.    564;   C&m-ny  v.    ".h&e^y,    296  111.   78.) 

It  w&s  Gcntena^d  by  plaintiffs,    in  their  post-trial 
motion,    th«t  tht.   jurj   slsat-prehendeft  the  law  '^hich  w&s  applicable 
to  the  evidence  preaantefi  to  it.     In  support  of  th«ir  contention 
the  trial  court  hetirfi,    over  the  objection  of  the-  defendant,    th« 
teBtimony  of  Alfred  B.    Ee-nzlger,    the  foremnn  of  the  petit   jury. 
Mr.   8«n»iger  testified  that  the  jury  drev  up  a  Beaorandua  vdiloh 
stated:      "ve,   th^  jury,   according  to  thfi'  instruotions  given  u«, 
feiftve  no  alternative  but  to  fin^,  the  defendant,   Hiohprd  Ridley, 
not  cmilty.  "     This  pf  rty  further  tostlfie<5   that  he  »howed 
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thle  meiaorRnfliwiR*    shortly  nft-^^T  the  rardict  vac  returned  and 
s.ftep  the  jwry  hafi  been  discbrir^ee,  to  one  of  aef^na^^nt'a  &ttom«yt, 
This  wltnefi?  tf%«  then  g-syefi  by  sounef^l  for  ctefsndantj      ^In  your 
fl<mi5ic«r.^ti«Mi,   did  yen  consider  the  neg:ll4r«noe!  of  iadlvldusls?* 
&nfi  th?  finawep  w&«i      "^Th**  negllg-Qnce  figures  in  on  thlfi  was 
the  pver^-all  rlcture  of  thf*   two  ssrs  iavolveg  in  the  oollision. " 
B«  Kas   then  aske^:      *T;i<*.  ^©u  deliberiatt  as  to  whether  the 
p&«8engeP8  were  in  any  wny  ne?arli^sat? "  and  his  ans-vsr  wa«:    *S*o,  • 

2t  h.»»  long"  befsn  th^;  ^atf^bli^hea  lav;  in  this   state 
that  the  teBtiffiony  of  a  Juror  *H1  not  be  reoeivsd  for  the 
purpose  of  ispeaehin;^  or  setting  &3ide  the  ir©rdiet  of  tha  jury 
of  whidh  he  '#»*  a  eeaber.      (F.tea  r.   Itiosspson,   S8  111.    24S,   £47; 
Buitsr  v.    Rnufision,    318  111.    App,    £11   at   213.) 

fhere  is  no  roverKible  error  in  thlis  rseord  snfi  the 
«vl6enee  aupporta  the  verdict,  s&n^  th«  judgsfent  r-^nderod   thereon 
is  affirmed. 


McNeal ,    J",    concurs 
Spivey,    J.    concurs 


-  10  - 


'^^"^      ?-r.  ?'fT:t?.ffSJ'^v 


•!n^D  tiT-T'  T .i 


X-'-'  c 


R 


ztuonoo    .T.    jIb^WoM 


\^^- 


«V>-  is  i 


^d  DIVISION 


.■Mffi4ft,.i. 


AFPELLATB  COHKT  OF  ILhimXS 

SSCS^l?  ryumOT,  SECCmD  DIVXSIO! 
mt  TEEM,  A,  ©.   1958 


THE  P^PIJE  OF  THE  STATE  OF  ) 

lUUINOIS,  011  the  relation  o£  JmiU) 
I*.  f^QQlSf  Sta£6*8  Attorney  is  m.d) 
for  Wliifc^ide  Coisity,   Illinois,     ) 


■f  D  L 1  i 

AUG  2  6  1358 
lAUL  V.  WUNDER 


Plainti£f-Ap|>^li^ei 


v«, 


^IK^^OK  TUCKER, 


ISl.AfS^^ 


CiK«Mlt.  Gmjrt  of 
Whiteside  Co^mty. 


Oeimi^ismt*Apptsllmit . ) 


(^m  —  F.J. 

fta  rel«ti«3  of  the  State  *8  Attorsiey  a  coa^iaiat  ww  filed 
in  thm  Circuit  Court  of  miitmUe  County  allegitig  that  & 
c«rt«in  <fc?«Hxiig  aou««  owiie4  by  the  deimtdaiit,  Gw@jdoiyr: 
Tuck«r,  i»  used  for  prostitxitiori  and  ccmstitutea  a  public 
KulaiB»c«  uuder  the  proviaior^s  of  the  act  of  IviJ?  prwiding  for 
au^resaiOR  chareof*     (111.  Rev.  Stat.   1935,  chap.  100%) 
l>e£«ml&)t  filed  an  anaiier  deny iag  the  ailc-.ntiona  of  the  ca»- 
plaiiit.     After  hearing  the  avidw^ce  the  covtrc  entered  a  decree 
M  pvtgfmd  in  the  oaHplaint,  eBJoinini;  the  defendant  froia 
maii^talfitng  a  houae  of  proatltutlon  anywhere  within  the  Jurla- 
oicticBi  Of  tiie  court,  oajoinio^  ail  peraoiia  from  uaing  the 
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described  house  £or  any  purpose  for  «  period  of  one  y%9Xy  and 
directing  a  sale  of  all  the  fixtures  ««d  uwvable  property  in 
the  Itouse.     The  court  thereafter  denied  a  motion  to  vacate  the 
decree;   foQ  dafesidssat  ttwaa  appealed  directly  to  the  Illinois 
Supreme  Court,  apparently  in  the  belief  tjiat  a  constitutional 
queltiosi  was    involved.     The  Supresae  Coxirt»    (The  People  ex 
rel.  Joim  L.  Poole,   State's  Attorney,  v.  Gweucblyn  Tucker, 
Docket  So.   34512,  Agenda  37,  Sept^aber  195?),  held  there  was 
no  constitutional  questiim  ixivoived  and  that  it  was  without 
jurisdiction  to  consider  the  c««ie  on  direct  S|»peal.     The  cause 
vas  therefore  transferred  to  this  court. 

In  addition  tQ  the  constitutiorml  question,  uliich  will 
not  and  camiot  be  passed  up(Ki  by  us,   the  defendant  c(»iter.ds 
that  the  trial  court  caaaltted  error  Ib  the  follow ii^g  respects: 
That  the  pxtKseeding  was  not  brou^it  ia  the  proper  nase  of  the 
party  plaintiff  and  that  the  coc^laint  was  ixisufflcient . 
That  the  cotart  had  no  power  or  authority  to  permit  a  private 
attorney  to  appear  for  the  plaintiff.     That  incorapetent  evi- 
daoca  i«S8  «laltted  «md  tliat  the  evidence  was  insufficient. 
That  the  snsndaent  o£  the  con^laint  should  not  have  been  per- 
mitted.    Tnat  the  decree  was  Insufficient  and  that  the  defo^dant 
did  >u>t  have  a  fair  trial. 

Hie  statute,  supra,  isnder  which  this  action  was  brou^t 
requires  tliat  sucii  proceading  be  brougiit  in  the  naeie  of  tlte 
people  of  the  State  of  Illinois.     Such  n«ia  appears  ix\  the 

-2- 


■atrfx;:   B: 


.o-5n- 


^j'joqmi  ^. 


-^vv.i./-.  V -■-      W 


-TK>r 


a«f» 


MW 


■.xi  ij'r:;  ■_ix;ii:2xai? 


e«{»tJJOO>  but  doe*  not  i^pear  iii  the  b&dy  of  th«  s^iplaint. 
I^e  St«t«t's  ./^tcontdy  la  described  i»  th®  bddy  of  t'a^  ooaqplalne 
tm  th«  &6l«tor  <md  it  i«  @l«gsesitary  that  «  Relator  Is  coa^ 
picinlng  on  behalf  o£  •ooMtent^  lath^r  than  hisaself.     To  4et«s»i»« 
05Q  viu»o  i^i«lf  tbe  Reiator  i«  ces^iaixiiiig,  it  is  si pessary 
estly  to  look  at  the  ci^tiosrs  ©f  the  aos^laizit.     Mtlle  it  is 
battar  practice  that  the  r^m&m  of  the  People  oi  tm  State  of 
Zlliiioit  «hould  liave  9^p^&msm4  is  tb®  Ijody  of  thm  Gm^lsLint, 
y«t  there  WS3  v-o  fsottoa  ssed®  cm  taia  point  ant  11  i^t^r  the 
trial*     Thia  ia  a  t^slmieaX  objaetlon  to  tha  ^o^laint  ^Ich 
should  have  beets  raised  by  j^rtiSKi  prior  to  the  aiiswer  of  the 
4a£eoda»t  baiog  filad.     Sse*  45,  chap*   IIO,   III.  £Uv.  Stat. , 
1955,  sirovidos:      "All  obj.^stim'iS  to  pXaadliags  shall  be  raised 
by  saotion.     Tha  nra^tioan  shall  point  out  apaelfieally  tha  dafeeta 
GO^l&iximi  of ,    .*••«** 

t^a  dafttidant  alleg^Mi  varioys  reasons  why  tha  eocB|>laiot 
ia  inauffieient  and  doas  not  stata  a  causa  o£  action.     "Rtaaa 
objactimui  vara  waived  by  the  defwudant  by  his  failure  to  file 
a  iiK>t i(m  attacking  the  coss^lalnt  and  the  filing  of  hia  answer 
ixi  tha  trial  oourt  tmd  caimot  be  raiaed  for  tha  first  tinw  an 
appeal. 

Tha  dafandant  next  eontanda  that  the  trial  court  had  no 
power  or  authority  to  parait  a  private  attorney  to  assist  the 
Stace's  Attorney.     Wa  iimi  no  )jaerit  in  thia  contentlao* 
Vhether  or  not  a  private  attorney  aaaistad  the  State's  Attorney 
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in  this  ease  «m  a  aatt^r  v^ieh  rested  ixx  the  sdund  dlscretloti 

of  the  trial  court  tad  th«r«  is  no  shofrlng  that  thin  diacT^timt 

htm  hmmi  i^Mised.     Thia  xxiUi  vj-^us  recoi^j^ised  Jjr  Fe©ple  v, 

KingtlMrjp,  353  111*   II,   17,  lU  H.E.  4;i»  4;2»4?3»  nfearoin  it 

WM  0tata<^£ 

'liiiather  asi  attorst^y  tatto  voliMtaaes 
hia  aervic^s  or  i»  ®5^loy®d  by  private  t»» 
4ivi«hial.8  B"      '  '  b9  permitted  to  assist  the 
State's  At'c«^i.><v.y  ir.  the  prwdecuti^tt  o£  a 
cristiital  case  rests  largely  Ik  tha  dls* 
«ratl«i  of  tha  trial  judge ^  to  be  deeided 
aeeording  to  tu^  particular  facts  ar^d 
situation  in  aach  ease,   ' 

To  tti€  ss^s  offset  sae  Paopla  v.  Hartesabower,  2S3  III* 
591,  119  H.  S.  6dS*     Botli  of  the  cited  cases  x-rci^Q  crlcaisal  cases 
and  the  jq^pMar^tee  of  a  private  attorney  In  a  civil  procoadlng 
with  the  Stata's     ttomey  would  be  eveii  more  umocuous. 

D«f wadset  n«Kt  urges  that  Iseoaipatent  ^vldcmca  i«ss  ad* 
aittad  sand  ehat  tUe  tascisasmy  adcaitted  i¥i  ovideaace  was  iiisuffi^ 
ai«»t  to  s Import  the  deerae.     It  would  not  aid  in  the 
dater»i»atieR  of  this  cause  to  racite  the  evidance  «liiah  wsa 
objeetad  to  igid  the  evidooce  i^baitted.     Suffice  to  say,  we  have 
carefully  revleiMd  the  record  before  ua  and  f  ii^d  tiiat  the  court 
eomltted  no  ravers ible  error  tn  the  adalsslon  of  evidence. 
There  was  tt«ra  than  SBople  avidanea  to  suipport  tac  decree. 

The  erlgisal  eonplalnt  herein  dMl^iated  the  defendant  9» 
the    'owiar"  of  tn       a..£;  :  in  question.     The  evidanaa  revealed 
that  the  defendant  was  not  the  OMner  of  the  house  but  that  she 


-4« 


a 


«M  biQ^g  It  on  «  cimtract  m4  irm  ir.  face  t^  occupar.t.     By 
leave  sf  court  ti«  c«^iaint  was  amended  by  addteg  the  mm 

word  ^'o€««p«ift.-    1^  objacfcio^.  ^  i^o.  to  tnis  a..^n.h,^,t  at 
tha  tiata  it  was  »>ade  and  tij«  d««re^  ea^twed,    w«  do  «ot  fiad 
my  error  In  the  allowance  of  this  awsid8«mt,  te  fact  such 
mam^mmtM  ar«  c<»it«|»lat«d  by  md  provided  lor  in  aee.  m 
(3),  eliap.   110,   111.  Jtev,   Stat.,  If 55:       A  pleading  siay  b« 
««idad  at  aay  time  b«f©re,  or  after  judga^^t,  to  coiifom  tha 
|Headir,ss  to  tha  proofs,  a|>oa  tarms  as  to  coasa  aiid  e^^ti^- 
uaaoa  that  aai^  bo  J^ast," 

Ifea  dafasadant  lastly  argas  tisat  the  dmismii  ea€«r«d  i»  tha 
trUl  court  »u  ias«£flcieiit  for  the  x^mmiS  that  no  juris- 
dlatl^al  facts  are  recited  lis  th«  deer®®,   that  there  are  no 
f ladings  of  fact  to  support  the  decree,   that  the  deoraa  wm 
contrary  to  tae  1^  md  wldem&  and  th«  ox4er  of  etat^Haent 
*•»  vold.»     Th«r«  Is  ISO  ffierit  te  t^asa  emtm%tlmM,     The  racltal 
of  jurisdictional  facts  iM  tha  d^ree  Is  not  ^soettal.     Chap. 
110.  sao.     4,   111.  s«v.  Stat.,   1955,  provld«»  speolflcally 
that  it  is  not  asseritial  that  th^ra  h&  findings  of  fact  to 
support  tha  decrae.     Tho  decre®  ^9»  not  contrary  to  tha  Usi  and 
tha  avid«B»ce.     Oa  tha  coiitrary.   It  wss  aB|»ly  supported  by  tha 
lav  and  tha  evldw^ca  adduced.     Tha  order  of  abatasMnt  Is 
specifically  provided  for  lo  the  statute  under  which  this 
action  was  bre^^t,  see.   5  of  chap.   100%,   HI.  Rev.  Stat.. 
1555,  provides  in  part  ma  follows. 
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order  shall  direct  th«  aheriff  of  the 

cecity  to  r«ssffl(ve  frosa  «ych  feiiildlBg  of 
tl^^tattmmit,  or  3u«h  place  all  :~'       rsis  md 
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Th*  4e£«in<lat3ie:  also  urgas  that  ther^  iras  13^  svlcksics 
9££«r«d  to  «ho«r  that  th«  £ae  ailoii«NS  tlis  Sheriff  for  closing 
the  i'iouse  aisii  keea;Ui.|i  saise  closed  in  the;  aiioiisit  of  IISO.OO,   to 
b«  t«Kmi';as  costs,  v/aa  a  raNMMmabI®  fee.     it  is  appsreat  tram 
tlm  i-fccard  tiiat  riy  avidea,c«  «ras  ofi'ered  ©n  th«  queatiim  of 
the  raa«(mal»l«eB€»8  of  tha  fes  alloM^^  th&  Sheriff.     Tl'«r@  is 
aotaing  in  the  record  «*iieh  dinaloa^  that  the  dciif^ndant  at 
mkf  tloft  aiked  to  be  hsard  oiii  the  question  o£  th@  fe@  to  be 
allewsd  tly^  Sheriff,  and  tlier®  la  no  v^uirimmit  isi  the 
statute  tliat  tae  court  take  ^fvM^jee  o«  this  question.     We  con- 
elude  that  the  £i3(ir<g  of  tiie  Sheriff's  fee  was  in  the  sound 
dlseretiws  of  tJia  trial  court  a^d  the  trial  court  did  not 
abimm  its  dlseretlosi  lr»  £%iug  the  fee. 

For  the  reaaoiis  herelii  set  forth  the  decree  entered  wi 
Mareh  U,  1957,   la  the  Circuit  Cmar*.  o£  Whiteside  County,  sad 
the  order  rnittac^  on  April  l»  19S/,  denying  the  laotion  to 
vacate,  are  affirmed. 


mCXm  AND  OSDER  AFFIRMED. 


SOLFISBURG,   J.    Concurs 
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SOLM  MACHINS  COMPAMI  a  Corooration. 

Appellee J 


wr'?  yT-N 


) 


rl/ 


VS. 


)  Appeal  from  the 

i 

)       Circuit  Court  of 


) 


GEORGIA  LUMBER  &  YSNSER  COMPAMT, 
a  Corporation J  ) 

Appellant ♦   ) 


Winnebago  County 


SPIVEY— J. 


The  plaintiff,  Solem  Machine  Company,  a  Corporation, 
confessed  judgment  in  the  Circuit  Court  of  Winnebago  County, 
Illinois  on  two  notes  executed  by  the  defendant,  Georgia  Lumber 
and  Veneer  Cowpany,  a  Corporation.  Plaintiff  has  its  prin- 
cipal place  of  business  in  V/innebago  Co\inty,  Illinois.  De- 
fendant is  a  foreign  corporation,  licensed  to  do  business  in 
Illinois,  with  its  registered  office  in  Cook  County,  Illinois. 

No  property  of  the  defendant  is  located  in  U'innebago  County. 
After  judgment  was  confessed,  the  defendant  entered  Ifis 
special  and  limited  appearance,  contesting  the  jurisdiction 
of  the  Court  over  the  defendant,  and  moved  the  Court  to 
vacate  the  judgment  on  the  ground  that  the  notes  upon  which 
jud^ent  were  confessed  were  neither  executed  in  that  Count/, 
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nor  did  the  defendajit  reside  in  the  county  or  hare  property 
in  that  coianty.  Defendant  did  not  question  the  legal  suf- 
ficiency of  the  note.  Affidavits  and  counter-affidavits 
were  filed  by  the  defendant  ^d  plaintiff  and  on  a  hearing 
the  court  denied  the  motion  of  the  defendant  to  vacate  the 
judgment. 

Section  50  of  Civil  Practice  Actj  Chapter  110, 
Sect.  50  Illinois  Revised  Statutes ,  1957  provides,  in  part: 

♦^Any  person  for  a  debt  bona  fide  due  may  confess 
judgment  by  himself  or  attorney  duly  authorized  either  in 
term  time  or  vacation^  without  process.  Judgments  entered 
in  vacation  shall  have  like  force  and  effect,  and  from  the 
date  thereof,  become  liens  in  like  manner  and  extent  as 
judgments  entered  in  term;  provided,  that  the  application  to 
confess  judgment,  whether  mad©  in  term  time  or  vacation, 
shall  be  made  in  the  county  in  X'fhich  the  note  or  obligation 
was  executed  or  in  the  county  in  which  one  or  more  of  the 
defendants  reside  or  in  any  county  in  which  is  located  any 
property,  real  or  personal,  ovmed  by  any  one  or  more  of 
the  defendants,  A  judgment  entered  by  any  court  in  any 
county  other  than  those  herein  specified  has  no  force  or 
validity,  anything  in  the  power  to  confess  to  the  contrary 
notwithstanding • " 

It  is  not  disputed  that  the  notes  were  prepared  by     ^ 
Solem  Hachine  Company  in  Illinois  and  signed  by  the  defendant 
in  Georgia,  Also,  undisputed  is  the  fact  that  they  were 
posted  in  the  United  States  Mail  at  Toomsboro,  Georgia. 

It  is  defendant's  contention  that  the  physical 
act  of  signing  the  notes  and  costing  the  notes  in  the  mail      oJ^ 
in  Georgia  constitutes  their  execution,  ao  as  to  deprive 

the  Circuit  Court  of  VJinnebago  County  of  jurisdictior .  On 
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the  other  hand,  the  plaintiff  contends  that  the  execution  of 
the  notes  were  conditional  and  not  effective  until  accepted 
in  Winnebago  County,  A  conditional  isales  contract  -fhich  was 
secured  by  the  notes  is  said  to  contain  evidence  of  the  in* 
tention  of  the  parties  that  such  a  result  was  contemplated. 

The  contract  provided  that  it,  the  contract,  vras 
to  be  effective  when  accepted  and  also  called  for  the  execution 
of  the  notes  ifhieh  are  the  subject  ox  this  action.  Chrono- 
logically, the  contract  was  executed  and  accepted  before  the 
notes  were  made.  The  notes  were  drawn  by  the  plaintiff  and 
sent  by  mail  to  the  defendant.  On  their  face,  they  purport    ^ 
to  have  been  executed  in  Toomsboro,  Georgia  and  are  payable 
in  Winnebago  County,  No  dondition  is  suggested  which  would 
have  justified  the  non-acceptance  of  the  notes  by  the  plain- 
tiff and  it  becomes  ail  the  raore  apparent  that  the  notes 
were  not  conditional  by  reason  of  the  fact  that  the  notes 
were  drawn  by  the  plaintiff  and  sent  for  execution  only. 

In  the  case  of  Investors  CoiiHaercial  Corp,  v, 
Metcalf.  et  al.  13  111,  ^-VV*   2d  99,  \kO  Wi.   2d  924,  the  Court 
considered  a  contention  that  the  note  there  was  conditional. 
The  court  said 

"The  plaintiff  contends  that  this  was  a  conditional 
delivery  of  the  note  by  the  defendants  and  that  delivery  did 
not  take  place  until  there  was  an  acceptance  by  vir*tue  of 
some  practice  in  the  company,  vrhich  ^.^;as  not  knovm  to  the 
defendants  at  the  time  they  made  manual  delivery  of  the  note, 
A  delivery  may  be  conditional  in  the  sense  that  it  is  to 
take  effect  only  on  the  happening  of  a  future  contingency, 
and  in  order  for  the  delivery  to  be  conditional  it  must 
appear  that  there  was  a  mutual  imderstanding  that  the  in- 
strument was  to  be  ineffective  until  the  performance  >Y  the 
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cwidltion*   (10  C.J.S.  Bills  and  Rotes,  sec.  79.)  In  all 

the  cases  which  have  come  to  our  notice  the  condition  is     ' 

one  which  was  imposed  by  the  maker. 

"In  Burr  ¥,  Beckler,  264  111.  23 0^  it  was  held 
that  a  note  is  not  executed  until  delivered  (cf*  George  v. 
Haas J  311  111.  3^2,  with  reference  to  the  meaning  of 
"executed");  and  in  the  Burr  case  it  was  held  that  when  a 
naker  parts  v/ith  possession  and  loses  all  control  over  the 
papers  and  all  right  to  retake  or  claim  them  it  is  a  valid 
delivery.  In  George  Va  Haas,  229  111*  App.  64!Sj  (Reversed 
on  other  grounds  in  George  v,  Haas,  su|)ra),  the  court  holds 
that  the  note  having  been  retained  after  it  x^as  received, 
the  acceptance  must  be  d  eemed  to  have  boen   at  the  place  of 
delivery  since  it  was  there  that  the  maker  lost  control 
over  it.  The  question  of  acceptance  ordinarily  arises 
only  where  there  has  been  a  conditional  delivery  in  the 
proper  legal  sense  by  the  maker." 

Here  there  is  no  evidence  of  a  mutual  understanding 
of  a  conditional  delivery.  Mor  can  the  conditional  sales 
contract  be  said  to  contain  this  imder standing.  This  contract 
was  accepted  before  the  notes  were  drawn  by  the  plaintiff 
and  signed  by  the  defendant.  The  notes  were  retained  after 
receipt  in  the  mails  and  so  in  this  case  we  find  that  accept- 
ance was  at  the  place  of  delivery  since  it  was  there  that 
the  maker  lost  control  over  them. 

The  course  of  dealings  bet i^een  the  parties  indicated 
that  the  mail  was  the  accepted  method  for  delivery  of  the 
notes.  They  v/ere  sent  to  the  defendant  through  the  mails     T/ 
and  returned  in  the  same  way.  The  plaintiff  in  choosing 
the  nail  to  send  the  notes  has  impliedly  authorized  the 
defendant  to  act  accordingly. 
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"When  the  payee  designates  the  mails  as  the  neans 
of  transmission  of  a  note,  delivery  is  complete  v/hen  the  note 
is  placed  in  the  maild' I,  L.  P.  Negotiable  Instruments,  Sec, 
43.  To  like  effect.  Burr  v.  Beckler.  264  111.  230,  106  NE 
206.  "V/here  the  parties  are  at  a  di.stance  from  each  other, 
placing  a  note  in  the  mail,  addressed  to  the  payee,  con- 
stitutes a  delivery  of  the  note."  tre/^o  v,  Sstate  of 
Cunninghara,  26?  111.  367,  10^  MS  330. 

From  the  foregoing  authority,  we  conclude  that 
the  notes  vjere  delivered  when  deposited  in  the  mail  in 
Georgia  and   their  execution  was  eoripleted  in  Georgia, 

''In  confessing  a  judgment,  the  statute  must  be 
strictly  complied  .'ith.-*'  Investors  Commercial  Corp.  v. 
Met calf,  13  111.  App.  2d  99,  140  HE  2d  924. 

The  notes  not  having  been  executed  in  Winnebago 
County  and  the  defendant  having  no  property  in  ''innebago 
County,  the  Circuit  Court  of  •.-innebago  County  v/as  without 
jurisdiction  of  the  defendant  and  the  judgment  is  void. 

The  trial  court  erred  in  denying  defendants  motion 
to  vacate  the  judgment.  The  order  of  the  Circuit  Court  of 
Vinnebago  County  denying  defendants  motion  to  vacate  judgment 
is  reversed  and  the  cause  is  remanded  for  further  proceedings 
consistent  '-jith   this  opinion. 


Reversed  and  Remanded. 


Dove  PJ.  and  McNeal  J.  Concur 
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IN  THE 
APPELATE  COURT  OF  ILLINOIS 
SECOm   DISTRICT,  SECOtID  DIVISIO!^ 
MY  TEEM,  A.  D.  1953 


DONALD  C.  ALLENSWOKTH, 

Plaintif f~Appellaat , 

vs. 

FIRST  GAUESBlffiG  KATIOML 
BANK  AND  TRUST  C(»iPANY,  a 
corporation , 

Def  aadmit-Appellee . 


SEP  2  4  19o8 
PAUt  V.  W  UNDER 

mk  Appaliaia  Court  Se=ond  nistnct 


iSI.A^-SO 


Appeal  frcan  the 
Circiiit  Court  of 
KnoK  County,   Illinois. 


WRIGm:  —  J. 

This  is  on  appeal  froa  an  order  of  the  Circuit  Coiirt  of 
RnoK  CotKity,  Altered  on  February  13,  1958,  dismissing  the  case 
for  want  of  a  proper  cocaplaint  on  file.  This  case  was  before 
this  court  on  appeal  at  the  October  Terra,  1957,  Tlie  appeal  was 
dismissed  for  the  reason,  among   other  things,  that  none  of  the 
orders  appealed  from  were  final  orders.  Donald  C.  Allensworth 
V.  First  Galesburg  National  Bank  and  Trust  Coapany,  15  111. 
App.  2d  49,  145  N.E.  2d  264. 

The  laandate  of  the  appellate  court  diaaisaing  the  appeal 
was  filed  in  the  Circuit  Court  of  Knox  Coimty  cm  November  25, 
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1957,   and  the  plaintiff,  Donald  C.  ^llensworth  was  on  that 
date  granted  leave  by  the  trial  court  to  reiiistate  the  case 
and  the  case  was  on  that  date  reiriStated, 

The  record  further  discloses  that  the  plaintiff  without 
leave  of  court  first  had  did  on  Janijary  21,   1958,   file 
another  cosoplaint  in  the  caiise  consistiiig  of  forty-six  pages. 
It  names  only  one  defendant,   the  First  Galesburg  National 
Bank  and  Trust  CcHopany.     While  it  is  not  clear  from  the  record 
the  plaintiff  apparently  filed  on  that  same  date  a  motion  for 
leave  to  file  an  amended  coQ]|>laint. 

On  February  26,    1958,   the  trial  coiirt  after  hearing  on 
motion  for  leave  to  file  aaended  con^>laint  denied  the  motion 
and  refused  leave  to  file  an  amended  complaint. 

On  February  13,   1958,   the  suit  was  disBiissed  by  the  court 
for  want  of  a  proper  complaint  on  file. 

The  coecplaint  filed  in  this  case  without  leave  of  court 
consists  of  forty-six  pages  all  in  one  count.     It  begins  by 
stating  that  the  defendant  entered  into  a  conspiracy  and 
scheme  to  defraud  and  deceive  plaintiff  in  other  litigation 
and  to  procure  for  its  own  use  certain  interests  in  real  estate. 

Paragr^h  1  of  the  coroplaint  consists  of  four  pages  and 

on  page  three  the  following  is  stated: 

"That  the  aasae  conspiracy  acted  against 
plaintiff  in  1923,  when,  Geo.  A.   LavTrence 
(deceased  1934) ,  as  head  of  the  Galesburg  and 
Kitox  County   'Organisation'   gave  orders  through 
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his  daughter  and  SOTi-in-law,  John  M. 
LoMTxe  and  wife,  to  do  ^atever  was 
necessary  to  keep  plaintiff  from  gradtaating 
in  law  at  Coliuibia  Law  School,  Columbia 
University,  Net/  York  27,  New  York.  That 
John  M.  Lowrie  prevailed  upon  the  Hean   to 
give  impassing  marks  in  Torts,  requiring 
deficiencies  governed  by  the  Dean,  ^ich 
were  not  capable  of  being  overcome  at  the 
time,  and  it  is  now  believed  that  they 
would  never  have  been.  That  plaintiff  was 
prevailed  against  by  three  others  prevailed 
upon  by  Mr,  Lowrie  at  his  Father- in- law's 
instigation,  in  the  College,  and  that  their 
success  caused  them  to  continue  express ion 
of  their  believed  power." 

In  part  of  paragr^h  2  of  the  complaint  certain  allega- 
tions are  made  concerning  actions  by  the  State's  Attoimey  of 
Knox  County  in  the  year  1942  agaxjist  the  plaintiff.  Paragraph 
2  consists  of  two  pages,  and  prays  for  special  dasaiages  in  the 
amount  of  $100,000.00  against  defendant  bank* 

Paragrc^ph  3  consists  of  certain  allegations  against  the 
Registered  Mail  Newspaper  in  Galesburg,  Illinois. 

In  paragraph  4  certain  allegations  are  ciade  against  one  of 
the  Circuit  Judges  of  Knox  County  and  agair:st  the  Sheriff's 
Office  and  prays  daraages  for  $5,000.00. 

In  paragraph  5  plaintiff  makes  certain  allegations  which 

occurred  in  1940.  Paragraph  5  consists  of  three  and  one- half 

pages  and  ends  with  the  following  language: 

"That  special  damages  of  Five  Hundred 
Thousand  Dollars  ($500,000.)  is  not  too 
high  for  what  they  have  brought  upon  plain- 
tiff through  their  illegal  control  exercised 
throu^i  their  membership  with  the  said  con- 
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spiracy  and  scherae,  atid  that  is  tiie  sua 
asked  as  special  d^nages.^' 

In  paragraph  S,  cociplaint  is  made  of  actions  of  certain 
attorneys  in  Knox  County. 

In  paragraph  7,  complaint  is  aads  of  the  chairsaan  of  the 
Rant  Control  Board  of  Knox  Comity  and  daiaages  in  the  sum  of 
$5,000.00  is  requested.     Part  of  paragraph  S  has  to  do  with  a 
trip  that  plaintiff  made  to  Colorado  mid  part  of  paragraph  8 
has  to  do  with  allegations  that  a  certain  person  put  strychnine 
poisoning  in  plaintiff's  food. 

Paragraph  9  of  the  coe^laint  saakes  certain  allegations 
against  the  Master  In  C2iancery,  State's  Attorney  and  other 
attorneys,  consists  of  three  pages  and  ends  by  prayixig  that  a 
jud^ent  in  another  case  be  set  aside  and  that  a  new  judgtaent 
be  rendered. 

Paragraph  9   (i)  prays  that  a  certain  decree  entered  in 
another  case  be  rcrversed. 

In  paragraph  10  it  is  alleged  that  the  defendant  caused 
the  death  by  "iniposed  taurder  by  suicide*'  of  its  small  loan 
manager  and  prays  damage  for  $50,000.00  for  the  widow  of  the 
deceased  small  loan  manager  and  prays  that  an  attorney  be 
appointed  to  represent  the  widow. 

Paragraph  12  of  the  c(X!^>laint  makes  certain  allegations 
against  a  construction  ctx^^any  and  prays  daxoagea  against  the 
defendant  bank  in  the  sum  of  $1,500,000.00. 
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In  paragraph  13  con?>laint  is  made   against  certain  doctors 
and  tcils  of  plaintiff's  experiences  while  in  a  hospital  at 
Dwi^t,  Illinois.  Paragraph  13  also  describes  in  minute 
detail  his  experiences  iipon  returning  home  from  the  hospital 
in  attesapting  to  find  certaiji  prescriptions  and  his  ex- 
periences with  a  housekeeper. 

Paragraph  14  begins  as  follows: 

"In  answer  to  those  conspirators  i;^?ho 
seek  to  xsse  afflictioei  foisted  by  them  upon 
one  used  by  thea,  plaintiff  respectfully 
cites  as  his  Counsel,  the  Bible,  v/ith  Saint 
Paul  as  his  advocate,  II  Corinthians  XH 
I-iO." 

After  the  above  qtioted  portion  of  paragraph  14,  there 
follotTS,  closely  single  spaccid,  a  page  and  one- half  of 
language  quoted  fraa  the  Bible. 

Paragraph  15  begins  by  alleging  a  certain  conspiracy  of 
malpractice  by  certain  doctors.  Paragraph  15  consists  of 
apprasimately  tw)  pages  snd   caids  by  aslcing  "special  daaages"  in 
the  sum  of  $200,000.00  md   also  in  the  sina  of  $1,500,000.00. 

Paragraph  16  makes  ct^splaint  against  a  certain  laxTyer. 

Paragraph  17  begins  by  stating  that  as  part  of  the  con- 
spiracy plaintiff  was  given  a  ticket  by  the  Illinois  State 
Police  for  not  having  proper  sticker  on  his  windshield. 

Paragraph  18  makes  certain  allegations  against  an  attorney 
and  miother  person  and  prays  Judgment  against  them  in  the  sum 
of  $200,000.00. 
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Paragraph  19  consists  of  trwo  pages;   paragraph  20  consists 
of  three  pages;  paragraph  21  consists  of  one  page  and  para- 
graph 22  consists  of  one  page. 

Pages  41  and  42  of  the  coa^iaint  contain  a  ■  sunEaary  of 
T'TTongs  practiced  against  plaintiff  in  ord^c  of  daniage.'' 

Page  43  of  the  ccKaplaint  contains  a  "stjcsaary"  of  the  cchq- 
plaint. 

Pages  44,   45  arid  46  contain  six  prayers  for  relief.     The 

first  prayer  for  relief  prays  for  damages  in  the  total  sxmi  of 

$5,000,000.00  against  five  different  parties  for: 

'directing  the  conspiracy  resulting 
in  control  over  the  then  Dean,  Doctors  and 
Instructors  at  Colurabia  College  aiid  Law 
School,   ColtEabia  University,  Nesj  York  27, 
Kew  York  to  cause  plaintiff  to  fail  in  the 
study  of  Lai'?  and  their  attesapts  to  prevent 
plaintiff  from  graduating  from  both  the 
Ck>llege  and  the  Lat?  School,   19 IS- 1925." 

Tlie  cCKuplaint  in  this  case  is  a  raiabling,   incoherent,   dis- 
connected, confusing  resisae  of  allegations  and  miscellaneo\as 
wrongs  allegedly  cc»imitted  against  the  plaintiff  over  the  past 
35  years.     This  con^laint  violates  the  prov5.sxons  of  Sec,   33, 
Chap,   110,   111,   Rev.  Stat.,   1957  Edition,  which  provides  that 
pleadings  shall  contain  a  plain  and  concise  statement  of  the 
pleader's  catise  of  action  and  that  each  separate  claim  or 
cause  of  action  upon  which  a  separate  recovery  ni^t  be  had 
shall  be  stated  in  a  separate  count  and  that  each  count  shall 
be  separately  pleaded,  desigi^.ated  and  numbered,  and  each  slxall 
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be  divided  ixito  paragraplis  nucibered  consecutively,   each 
paragraph  containing,  as  nearly  as  may  be,  a  separate  allega- 
tion. 

The  order  of  the  trial  court  of  February'  6,   1958, 
denying  the  aaotion  for  leave  to  file  the  amended  coa^laint, 
vrtiich  %^QS  filed  on  January  21,   1958,  without  leave  of  coiirt 
and  designated  a  complaint ,  and  its  order  of  February  13, 
1958,  di^aissing  the  cause  for  waist  of  a  proper  cotaplaint  on 
file  are  affijrmed, 

^   '  ORDERS       AFFIRMED. 

CROW,   P.J,   and  SOLPISBURG,   J.,    Concur 
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STATE  OF  ILLINOIS 
AFFFLLATF  CC-JRT 
THIBD  DI.>?ETCT 


General  ?^o.  10168 


Agenda  Xo.   ^ 


Dfrle   r.cKinney,    Father  en'i   :^e,vt   Friend   of 
Bette  Arlene  Cox,   a  Kinor, 


Plaint Iff- Appellant, 


vs. 

Bonaia   F. .    Cox, 


Def endant-Appel lee . 
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Appeal  from  tVie 
circuit  Court   of 
Coles   County 


Hoeth,  r^.t^. 

3y  decree  of  the  Circuit  Court  of  Coles  County  er*tere3  cri 
Xarch  16,  1956,  plaintiff  was  granted  a  divorce  froir.  the  defendant. 
Both  parties  vfsrs  rerree-ented  by  ccurisel.   Che  decree  provided  that 
the  rlalntiff  was  to  have  the  sole  custody,  control  and  education 
of  the  tr.icor  son  of  the  parties,  noK'  age  k   and  possibly  5  yeare, 
and  that  defendant  should  have  the  rifht  of  visitation  with  hie; 
£on  on  alternate  weekends  at  the  home  of  defendant's  parents  from 
5:00  ?.K.  Saturday  until  5:00  F.M.  Sunday,  and  also  that  defendant 
should  have  custody  of  his  son  for  two  weeks  during  his  suinTer 
vacation  and  further  the  parties  should  have  the  child  for  a  2h   hour 
period  on  alternate  holidays.   Clnce  neither  party  appears  to  have 
objected  to  these  provlslonB  it  iray  be  aesutj^ed  that  defendant  was 
a  fit  and  proper  -erson  to  have  the  visitation  privileges  and  the 
custody  privilege  during  his  vacation  time  and  that  the  home  of  his 
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parents  was  v   fit  and  '^.Tcper   pl&ce  for  hin^  to  exercise  these 
privileges  an3  rl^'^rhts. 

On  June  26,  1957,  defendant  enlisted  for  threa  years  In  the 
fcllltary  service  ani  spparently  such  snlistn-srit  was  to  avoid 
induction  ar^  to  sv3il  hl:-:iself  of  schooling  he  '^ould  not  otherwise 
receive  if  Iniuctef?.   At  the  tl-Tie  of  the  hearlnp-  on  this  motion 
the  defendant  was  ?0  y^ars  olol  aii-l  in  the  service.   At  the  time 
of  entering"  the  cervice,  the  iefardsnt  «ade  arrangements  with  the 
government  for  a  Tsonthly  payaent  for  ths  support  of  the   chll'1. 

Very  shortly  after  isfeadant's  In.luction,  the  pai'-ents  of 
defendant  called  at  the  honie  of  plaintiff  an5  her  new  husband,  on 
a  Saturday  thst  would  have  constituted  one  of  ths  0-aturdsys  contem- 
plated by  the  original  decree  a-:jd  requested  the   cinid  for  a  2h   hour 
visitation  period.   They  >v«i-e  ordered  to  leave  an5   the   reqae.>;t  was 
denle".  Thereupon  the  defendant  filed  a  retitlcn  to  continue 
pertclssion  for  the  minor  oh  I'd  to  vlalt  at  ths  hcn3e  of  his  parents 
on  the  alternate  weekends  as  provided  in  the  original  deore^ ,  during 
the  tlsie  defendant  was  in  the  nil  itai-y  service,  notwithstanding  his 
belne:  ststlone-^  in  carap  away  fro3!  the  ho!r:e  of  his  parents,   '^pon  a 
hearing  of  this  petition  the  trial  court  on  July  26,  1957,  found  that 
it  would  be  to  the  best  advantapre  of  the  child  to  contlnu*^  the 
crlfc'lnal  alternate  weekend  viBltatloa  privile^re  in  the  hosje  of 
defendant's  parents  while  he,  the  defendant,  was  In  the  service 
and  thereupon  decreed  th^t  th-  visitation  privileges  of  the  original 
decree  be  confirmed  and  continued  and  th.-t  visitation  in  tne  home 
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of  the  paternal  grandparents  be  oontlr.ued  on  alternate  weekends 
froiE  5:00  r.M.  Sat\jrday  untl^  5:00  P.M.  Tunday .   Nc  request  xas 
raade  to  extend  the  vlBltaclon  privilege  en  holidays  or  the  two  week 
oustody  provisions  during  the  susaer,  to  the  prandpsrents,  and  the 
decree  doee  not  alter  the  provisions  of  the  original  deoree   In  this 
respect.   By  this  appeal  plaintiff  seeks  to  reverse  tne  decree  of 
July  26,    l-'5?.   '•^o  question  if.  raised  ir  this  appeal  es  to  the 
fitness  of  the  peternsl  grandparents  or'  the  fitness  of  thsir  hoxe. 
Like'Afise  no  question  is  raieed  in  this  apperal  &b   to  tie   finding  of 
the  court  in  the  decree  of  July  26,  1?5?,  ths-t  it  .vould  be  to  the 
beet  s:5vantage  of  the.  child  to  continue  the  >?9Skei:c  visitation 
privileges  under  the   conditions  above  outlined.   iTaintlff  stsnds 
on  the  sole  ground  that  her  rights  as  Tcother  Bve   absolute  end  that 
the  court  cannot  continue  the  visltsitior  rrlvlle£;s  in  the  hc-re  of 
the  paternal  grendparents  a£  long  es  the  defendant  is  awa^  ',n  any 
service. 

Flsilrtiff  relies  primarily  on  The  People  ex  Kel  Whale::  v. 
Sheehan  et  al.  373  111.  7c,  25  u.E.  2d  50?;  ^\-<lsn  v.  Anderaon.  300 
111.  ■^■pv.    26?,  20  N.F.  ?d  9'^7,  ?-n5  Uic^nheai   v.    Lucci:e&i.  3?0  HI. 
App.  506,  71  K.C.  2d  920,  as  oontrollinp-  of  the  :^uesticn  here 
involved.   Defendant  cites  Lucchegj  v.  lucchegj.  supra,  and  ^plorron 
V.  rolotr.on,  319  HI.   pp.  6I?,  ^^9  -'.r.  2d  807,  as  controlling. 

:he  Kulan  v.  An:ierson  case,  the  Luooheoi  v.  Lucche^ii  case  and 
the  i'olotnon  v.  Soloraon  case,  ell  suprr.,  were  aecldea  by  the  s-'tne 
branch  of  the  1st  Clstrlct  Appellat<=5  Court  with  the  seme  Judges 
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preeidlnfT.      Kulsn  v.    Anderson,    supr°,    is  'llstirjgulshed   in  each  of 
the  later  esses.      Other  oases  oltei  by  plaintiff's  counsel   in  their 
brief  are  capable   of   similar  dlstinctloriS  as  vmfi  rade   of  Kulan  v, 
Anderson.        'io  questlori   of  divorce  was    Involved   in   The   People 
Ex  Kel    ihalen  v.    Sheehan.  et    '1,    B\ipTf' ,   an'1  this  case    is  likewise 
dlfftlnguished    in   -"^olonjon  v.    "olowon,    ei?pr©.   The   facts   In  the  last 
ment loner!   cass  ••f?ere,    for  all  practical  -nnvvoBBB,    identical  v^lth 
th©  facts    in  the   cpse  at  bar.      It    is  cur  opinion  that  the  declsloji 
in  Solomor:   v.    Solosor ,    suprs,    f^hould  be   followed    in   resolving  the 
question  here    l,nvolv!?:i.      The   iucohesl  */.    Lucchesi  cas6,    supre,    lends 
support  to  this  view. 

Accordingly  the  decree  of  the   Cjreult  Court  of  Coles  County 
is  afflrtBed. 

Aff irffied. 

Reynolds,  J.,  ond  Carroll,  v.,  concur. 
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STATE  OF  ILLINOIS 

A??7LLATF  COUHT 
THIRD  DIETEICT 


General  Ko.  10150 
John  Leisenrlng, 

vs. 


Fla Int  i  f f - Appe llant , 


E.  Her Ian  Lumber  Company, 

Defendant-Appellee . 
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Agenda  No.  10 


Appeal  from  the 
Circuit  Court  of 
Sangaxnon  County 


Roeth,  r.J. 

This  is  an  action  for  personal  Irjurles  sustained  by  the 
plaintiff  when  the  defendant's  truck  ran  into  the  rear  of  plaintiff's 
car  which  was  stopped  in  a  line  of  traffic.   The  Jury  found  the 
defendant  not  guilty  and  the  court  entered  judgment  accordingly 
from  which  Judgment  this  appeal  is  taken. 

The  ooirplalnt  as  amended  charged  the  driver  of  defendant's  truck 
with  the  coEmlssion  of  one  or  irore  of  the  following  acts  of  negligence: 

1.  Followed  plaintiff's  vehicle  more  closely  than 
was  reasonable  and  prurient; 

2.  Neglected  to  keep  a  proper  lookout; 

3.  Failed  to  keep  its  truck  under  control; 

k.      Failed  to  have  Its  truck  equipped  with  proper 
brakes; 

5.  Drove  at  an  excessive  rate  of  speed; 

6.  Failed  to  decrease  speed  when  a  special  hazard 
existed . 
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The  following  facts  are  either  admitted  by  the  pleadings  or  shown 
by  the  uncontradicted  evidence,  to-wlt:   on  Aus^ust  13,  195^^  at  about 
5:15  ^.  ■■'.  plaintiff  was  driving  his  autoicobile  In  a  southerly 
direction  on  By-Pass  66.   Defendant's  servant  was  operating  a 
1950  GJ'l.C.    truck  with  a  5-g  ton  load  in  the  same  direction,  to  the 
rear  of  plaintiff's  car.   It  i«,'as  daylight,  the  weather  was  clear 
and  the  paven:ent  was  dry.   On  the  day  in  question  the  southbound 
lane  of  traffic  of  3y-Pase  66   was  undergoing  repairs  close  to  the 
scene  of  the  accident,  necessitating  one  way  traffic  over  the  north- 
bound lane  at  the  point  of  the  repairs.   There  vjas  a  flagnian 
Stationed  on  the  west  side  of  the  highway  in  the  vicinity  of  where 
the  repairs  were  being  made,  who  stopped  and  directed  southbound 
traffic.   At  the  time  of  the  accident  a  Heady  Mix  truck  was  at  the 
point  of  the  repairs.   As  plaintiff  approached  this  point,  some 
8  or  10  cars  were  stopped  behind  the  Eeady  Mix  truck  in  the  south- 
bound lane  and  plaintiff  stopped  his  car  a  little  less  than  a  car's 
length  behind  the  car  in  front  of  hltii.   While  in  this  position, 
defendant's  truck  rammed  into  the  back  end  of  plaintiff's  car, 
driving  it  forward  and  into  the  ear  itemed  lately  ahead.   The  force 
of  the  impact  was  sufficient  to  damage  the  rear  fenders  of  plaintiff's 
car,  destroy  the  tail  lights,  bulge  the  sides  making  it  difficult 
to  open  the  doors,  datnage  the  front  grill  and  radiator.   At  plaintiff's 
request  a  tow  truck  or  wrecker  was  called  by  defendant's  driver  for 
plalr.tiff's  car. 

North  of  the  point  where  the  collision  occurred,  By  Pass  66 
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Is  intersected  by  a  road  kr.ovm  as  Old  Eochester  Hoad.  The  distance 
by  rnessurement  froa  the  center  of  Cia  Rochester  Foad  tc  the  point 
where  the  collision  occurred  Is  ?50  feet.   North  of  the  Oldi  F^ochester 
Eoad,  By-Pass  66  Is  Intersected  by  b  ral"^road  track.   The  distance 
by  measurement  from  Old  Rochester  I-oad  to  the  railroad  track  is 
577  feet.   Or.  the  day  In  question  there  was  a  "iioad  Bepairs  Ahead" 
slifYi   on  the  west  side  of  3y-?ass  66,    107  feet  north  of  the  railroad. 
3y-pR£s  66    is  down  grade  south  of  Old  Eochester  'road  to  the  point 
where  the  collision  occurred. 

The  witness  James  £ch?rldt  testified  that  as  defendant 'e 
truck  passed  the  -Id  i^iochester  i'^oad,  he  was  seated  In.  a  truck 
headed  east  on  Old  iiochester  I:oad,  Khlch  was  stopped  at  the  entrance 
to  By-Pass  66   to   let  traffic  on  3y-?ass  66  clear.   At  this  point 
Sch-.idt  could  and  did  see  ^.flthout  difficulty,  the  Heady  Hix  truck, 
the  flagman  and  the  line  of  stocced  cars.   This  testimony  is  not 
in  any  -jay  contradicted  or  inipeached. 

The  driver  of  defendant's  truck  was  the  only  occurrence  tvltness 
to  testify  for  the  defendant.   He  testified  he  entered  3y-.Fass  66 
at  the  Junction  of  F'oute  36  which  is  some  distance  north  of  the 
point  of  collisiori.   He  proceeded  ;^cuth  to  the  railrood  tracks  where 
he  stepped  his  truck  to  look  for  trains.   He  then  proceeded  on 
south  from  the  railroad  tracks  tc  the  Old  Rochester  Hoad  and  as 
he  passed  that  road  he  was  travelling  30  to  35  miles  per  hour. 
The  question  and  answer  version  of  what  then  occurred  so  far  as 
materlsl  is  as  follows: 
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Q  What  dia  you  see  after  you  passed  the  Hochester  road"; 

A  There  wss  b  line  of  traffic  en  down  the  pavement. 

Q.  Where  was  that  llxie  of  traffic? 

A  Directly  south  cf  me. 

Q     ftfhich   lane   of  traffic  was   that which   lane  was 

traffic  In? 

A  hight  lane. 

Q  As  you  can:e  along  there,  vjhat  did  you  do  with  reference 
to  your  speed  after  passing  the  Hoonester  road? 

A  Started  to  reduce. 

Q  In  what  manner  did  you  st?rt  reducing? 

A  Took  ray  foot  off  of  the  accelerator. 

C   Did  you  notice  anything  in  the  way  of  a  vehicle  being 
ahead  as  you  caoie  after  passing  the  Eochester  road? 

A  There  was  a  white  car  in  front  of  me. 

Q  You  say  "white  car".  What  3o  you  cean? 

A  A  white  sedan  on  dovm  the  road. 

Q  Did  you  find  out  what  that  was  after.'?ards? 

A  Yes,  sir. 

5  What  car  v-ras  that  la  relation  to  the  car  that  was  involved 
In  the  collision  afterwards? 

A  It  wss  Kr.  Leisenrlng' s . 

Q.  What  was  that  car  doing  as  you  first  observed  It? 

A  It  was  slowly  moving. 

Q  As  you  oarae  along  there  what  vrere  you  doing? 

A.  I  was  slowing  down. 

Q  Did  you  notice  that  car  as  It  proceeded  on?   hat  was 
it  doing? 
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A  No,  no  particilar  attention. 

Q.     Did  you  notice  anything  unusual  

A   No  sir. 

Q  Did  you  afterwards  as  you  went  along  notice  anything 
unusual  about  the  car? 

A  No  sir. 

Q  What  was  the  first  thing  you  did  notice  In  reference  to 
this  autoiBoblle? 

A  All  of  a  sudden  he  stopped. 

Q  As  you  went  along  there  about  how  fast  were  ycu  travel- 
ing when  you  say  you  saw  this  car  slowing:  down? 

A  Oh,  twenty-five  (25)  to  thirty  (30). 

Q  When  you  say  you  observed  sorr^ething  different  about  the 
car,  what  did  you  observe  or  see  different? 

A  He  apparently  was  sitting  still. 

Q  Had  you  been  watching  the  car  during  that  tltne? 

A  Yes  sir. 

Q  iv'ell  how  far  were  you  from  the  car  at  that  time  in  your 
best  ^udgBaent? 

A  Around  one  hiindred  (lOO)  feet a  hundred  and  fifty 

(150),  souiething  Tike  that. 

Q  Well  after  the  impact  cf  the  two  (2)  vehicles  what  did 
you  do? 

A  I  rot  out  of  the  truck. 

Q  Did  you  see  Kr.  Leisenrlng  there? 

A  I  did. 

Q  What  did  he  do? 

A  He  was  wplkinp  around. 

Q.  Did  he  talk  with  you? 
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A  Ke  did. 

Q  Did  he  ask  you  or  gay  anything  to  you? 

A  He  asked  me  why  I  hit  hin^, 

Q  Did  you  answer  that? 

A  I  did. 

Q  What  did  you  answer? 

A  I  told  him  I  simply  couldn't  stop. 

And  on  cross  exaraination  the  driver  of  defendant's  truck  testified 

Q.  So  you  were  about  five  (5)  to  ten  ^10 )  feet  on  south 
of  the  center  of  the  old  Rochester  road  when  you  first  saw 
the  line  of  cars  up  there? 

A  That  is  right. 

Q  Is  that  correct? 

A  That  is  right. 

Q  How  far  ahead  of  those  cars....  ahead  of  you  were  those 
cars  at  that  time? 

A  A  hundred  and  fifty  (150)  feet. 

C  When  you when  did  you  first  see  the  Leisenring  car 

that  you  later  hit? 

A  After  I  coffie  around  the  old  Rochester  read. 

Q  Did  you  see  it  at  the  sane  tirce  you  saw  the  line  of  cars 
or  afterwards? 


A  There  was  this  one  oar  in  the  line 

Q  The  line  of  cars  was  stopped  wasn't  it? 

A  I  had  no  knowledge  that  it  was  stopped. 

Q  What  I  am  asking  you  is  whether  or  not  you  know  whether 
that  line  of  cars."....  any  of  them  were  stopped  or  not^ 

A  I  don't  know. 
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Q  lou  didn't  know?  They  niay  have  been  or  may  not  have  been? 
A  They  may  or  may  not . 

Q,  What  did  you  do  when  you  first  observed  that  line  of  cars 
there? 

A  Took  my   foot  off  of  the  accelerator. 

Q  Then  what  did  you  do? 

A  I  was  going  do'^m  the  road. 

Q  Then  did  I  understand  you  to  say  that  at  sotne  point  of 
time  you  applied  the  brakes? 

A  Yes,  I  did. 

Q  Where  were  you  v-:hen  you.  applied  your  brakes? 

A  Between  one  hundred  (lOO)  and  one  hundred  and  fifty  (150) 
feet,  soTT^ewhere  along  there. 

Q.  Did  you  suddenly  realize  they  were  stopped  down  there, 
did  you? 

A  Yes  sir. 

Q  You,  V7hen  you  were  about  one  hundred  feet  away  you  real- 
ized they  were  stopped? 

A  That  is  right. 

Q  You  didn't  see  them  come  to  a  stop,  you  realized  they 
were  stopped,  isn't  that  right? 

A  They  were  apparently  stopped,  yes. 

Q  You  realized  at  that  point  of  tine  that  they  were  stopped? 

A   That  is  right. 

w  Well  what  speed  were  you  traveling  as  you  approached  the 
roint  of  the  impact,  v/ithln  the  last  one  hundred  to  one  hundred 
fifty  (150)  feet  of  the  accident: 

A   I  wouldn't  v;ant  to  say  exactly. 

^  To  your  best  judgement? 

A  The  last  hundred  (lOO)  feet? 
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Q  The  last  hundred  (iCO)  to  one  hundred  fifty  (15C)  feet, 
yes. 

A  Somewhere  between  twenty-five  (25)  ...  thirty  (30)... 
maybe  twenty  (20). 

Q  Did  you  try  to  step? 

A   I  did. 

Q  How  far  away  from  the  point  of  irrpact  were  you  when  you 
tried  to  stop? 

A  I  said  around  a  hundred  (lOO)  feet,  soicewhere . 

Q  And  the  brakes  wouldn't  stop  the  car  within  that  one 
hundred  (iCO)  feet  distance,  isn't  that  correct? 

A  They  had  slowed  to  almost  a  stop. 

Q  Am  I  correct  that  the  car  ....  that  the  brakes  on   your 
car  did  not  stop  the  truck  within  one  hundred  (lOO)  feet  when 
you  had  the  brakes  on? 

A  You  are. 

The  witness  further  testified  that  he  did  not  see  the  "Eoad  K^pairs 
Ahead"  sign,  the  flag-man  or  the  Heady  Mix  truck  prior  to  the 
collision. 

We  have  set  out  the  foregoing  testin^ony  of  the  servant  of 
the  defendant  because  of  the  contention  by  counsel  for  plaintiff 
that  the  liability  of  the  defendant  was  clearly  proved  by  the 
Judicial  Bdmissions  of  the  servant  of  defendant.   With  this  con- 
tention we  agree.   The  subject  of  Judicial  admissions  was  discussed 
at  length  in  Tenr.es  v.  Tennes.  320  111.  Apr-.  19,  50  N.F.  2d  132, 
and  quite  recently  in  Kuber  v.  Black  and  White  Cab  Co..  IB  111. 
App.  2d  186,  151  N.F.  2d  6^1.   The  testiraony  heretofore  set  cut 
brings  it  within  the  Judicial  admissions  category.   This  testimony 
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constitutes  clear,  deliberate,  and  unequivocal  statements  of 
facte  within  the  peculiar  knowledge  of  the  witness,  which  clearly 
substantiate  one  or  more  of  the  charges  of  negligence  alleged 
In  the  complaint  as  a'Tiended .   FroTi  this  testimony  it  is  apparent 
that  the  driver  of  the  truck  could  not,  when  confronted  >/lth  the 
situation  with  which  he  was  confronted,  stop  his  truck  within  ICO 
tc  150  feet.   It  is  likewise  apparent  that  the  fact  that  he  could 
not  stop  was  one  that  was  peculiarly  within  his  knowledge.  This 
fact  leaves  room  for  no  other  inference  than  that  defendant's 
servant  was  gul?.ty  of  one  or  raore  of  the  charges  of  negligence 
alleged.   Ceeder  v.  Kov^aoh.  1?  Tl}  .  App.  2d  202,  lit9  i'^r].  2d  766. 

Defendant's  counsel  counter  with  the  suggestion  (which  has 
the  appearance  of  a  smoke  screen)  that  coupled  vjith  the  element  of 
negligence,  is  the  question  of  due  care  of  the  plaintiff  before 
liability  csn  be  resolved  and  that  the  question  of  plaintiff's 
due  care  was  a  jury  question.   It  is  suggested  that  because  the 
servant  of  the  defendant  testified  that  he  did  not  see  any  tall 
stop  lights  on  plaintiff's  car  and  did  not  see  plaintiff  give  any 
arm  signal  of  stcppirw,  the  Jury  could  Infer  that  nc  such  signals 
were  given  and  could  frorr  this  determine  the  due  care  of  the 
plplntiff  as  a  Jury  question.   This  arguinent  overlooks  the  undis- 
puted fact  that  the  collision  occurred  in  the  daytiite  when  the 
weather  was  clear  and  the  pavement  dry  and  the  undisputed  fact  that 
the  situation  existing  at  the  scene  of  the  collision,  Including 
the  flagman  and  sto^red  cars,  -Afas  clearly  visible  for  at  least 
250  feet  north  of  the  collision.   But  TOst  Itrportant,  this  argument 
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overlooks  the  unequivocal  statement  of  the  servant  of  deferjdant 
himself,  that  he  >;as  fully  aware  of  the  situation  confronting  him 
when  he  v;a£  between  IOC  feet  and   150  feet  of  the  point  of  impact. 
Ve  cannot  comprehend  how  the  due  care  of  the  plaintiff  can  be 
seriously  questioned.   Whether  seriously  questioned  or  not,  there 
is  nc  leg-al  basis  for  the  question  being  raised. 

Defendant's  princlpcl  contention  is  (a)  that  there  is  no  proof 
that  the  netligence  of  the  defendant  was  the  proxiEate  cause  of 
plalntlf !■  ■  B  claimed  condition  of  ill  being  or  (b)  whether  or  not 
the  claimed  condition  of  111  being  was  caused  by  defendant's 
negligence  v;ss  a  jury  question  and  ~ven  though  the  jury  found  for 
the  plaintiff  on  the  question  of  liability,  still  the  verdict 
can  stand  if  the  jury  believed  that  the  clsimed  condition  of 
ill  being  v;as  not  caused  by  the  negligence  of  defendant.   As  to 
contention  (a),  we  have  carefully  examined  the  record  ivlth 
reference  to  the  -lalmed  condition  o-^   ill  bein^,  particularly 
with  regard  to  let^^rmlning  whether  there  is  any  croof  ':o  ^'upport 
plaintiff's  theory  that  the  collision  agrravated  a  pre-existing 
arthritic  condition  In  the  cervical  vertebrae.   There  is  ample 
evidence  In  the  record  to  support  this  theory  and  to  make  It  a 
jury  question.   As  to  contention  (b),  the  same  contention  was 
made  in  Fd^v'ards  v.  "ly.  31?  Hi-  '-PP.  ^"^9,    ^7   N.E.  2a  3^^,  under 
a  comparable  co-ditlon  of  the  record.   After  ?n  exhaustive  analysis 
of  the  question  it  was  held  to  be  without  merit. 

After  the  jury's  verdict  of  not  srullty,  pir.l  tiff  filed  a 
post  trial  motion  ccnslsti/if-  of  ?  nrotion  for  judgment  notwlth- 
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staidlnp-  the  verclict  snd  a  motion  for  new  trial.   The  essence 
I   of  these  motions  Is  that  the  trial  court  enter  judg-TTient  for  the 
plaintiff  finding  the  defendant  guilty  and  grant  a  nevj   trlsl  or. 
the  question  of  dairagee.   It  Is  ou.r  opinion  that  the  judf!:irent  of 
t':e  Circuit  Court  of  Cang-anion  County  should  be  reversed  and  the 
cause  reiranded  v.-lth  directions  to  enter  Judgraent  flndl'g  the 
defendant  guilty,  and  that  the  cause  be  submitted  to  a  Jury  for 
new  trial  solely  as  to  the  question  of  damages  to  be  awarded 
plai-itli'"f . 

Be^rersed  and  reiranded  with  directions, 

Carroll,  J.,  end  Beynolds,  J.,  concur. 
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STATE  OP  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 

May  Term,   A.   L.   1953. 


18I.A^/611 


General  No.  10165 

People  of  the  State  of  Illinois  and 
James  R,  Rice,  Sheriff  of  Oouglaa 
Coionty,  a  local  authority. 

Plaint  if  fs-»Appelleea, 

va. 

Pour  Slot  Machines  and  Coins  therein. 

Defendants. 

#         #        # 

Tri-City  Country  Club   of  Villa  Grove, 
Illinois,   a  corporation, 

Def endant-Intervenor-Appellant, 


Agenda  No,  2 


Appeal  from  the 
Circuit  Court  of 
Douglas  County 


CARROLL,    J. 

This   is  an  appeal  by  the  Tri-City  Country  Club  of  Villa 
Grove,   Illinois,    an  Illinois   corporation,   defendant-intervenor,   from 
a  judgment   of   the   Circuit  Court   of  Douglas  Guunty,  v/hereby  1+  slot 
machines  taken   from  the  possession   of  said  corporation  v;ere   ordered 
destroyed. 

On  the  night   of  May  31,   1957,   the  Sheriff  of  Douglas 
County  accompanied  by  2   other  police    officers,    entered   the  preralaea 
of  defendant-intervenor   (hereinafter  referred  to  as  defendant)    and 
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seized  and  took  into  liis  poaaeaaion  l^  slot  maeMtjes  which  he  found 
therein,  None  of  the  officers  had  a  warrant  authorizing  the  search 
of  the  preiiiises    or  the  seizure   of  the  tn.achines. 

On  June  3,   1957,   the  People,    (referred  to  herein  as 
plaintiff),   filed  a  petition  in  the  Circuit  Court   of  Douglas  County 
alleging  that   the  machinea  vje^e  in  the  possession  of  the  Sheriff j 
and   that  the   same   are   and  were  at  the  time  of  their  seizure,  gambling 
devices,  per  se«     The  petition  prayed  surimona  for  defendant,  Tri- 
City  Country  Club,   in  whose  possession  the  machines  were  found  and 
for  an   order  directing  the  Sheriff  to  destroy  the   ssme.     The 
defendant  filed  its'   motions  to   dismiss  the  petition  and  to  suppress 
the   evidence  and  return  the  property  to  defendant.     The   grounds  urged 
In  the   said  motion  are  that  the   slot  machines  had  been   seized  after 
an  illegal  entry  and  search  of  defendant's  property  in  violation  of 
the  Fourth  Amendiaent  to  the  Constitution  of  the  United  States  and 
of  Sec.   6  of  Article  i^and  Sec,   10   of  Article  ii  of  the  Constitution 
of  Illinois,     It  is  further  recited  in  the  motion  that  there  was 
then  pending  a  criminal  proceeding  against  the   defendant  based  upon 
the  facts  alleged  in  plaintiff's  petition.      Subsequently,   defendant 
filed  a  supplemental  motion  to  disraisa  the  petition  on  the  ground 
that   the   court  lacked  jurisclction  to  grant   the  prayer  thereof  under 
the  provisions   of  Civ^pOS,  ?ar.   3^1-2,  111.   Rev.   Stats.  1955,  because 
petitioner  failed  to  proceed  under  Div.  VIII   of  the   Illinois  Criminal 
Code,     Thereupon,   the   court   ordered  the  proceeding  transferred  to 
the  civil  docket.     It  was  stipulated  between  the  parties   that  there 
was  a  criminal  case  pending  in  a  police  magistrate's   court   in  which 
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defendant  was   charged  with  possessing  gambling  devices. 

After  hearing  evidence,   the  court   overruled  the  raotion  to 
dismiss   the  patition.     The  defendant  then  filed  an   answer  in  which 
it  admitted   ovmership  and  possession  of  the  machines  but  denied 
that  the   sane  are  gambling  devices,  ^er  ^e.     The  defendant  further 
answering,    denied  the  petitioner's  allegation  that  the  machines 
shoild  be   summarily  destroyed  as  gambling  devices  held,    owned  and 
used  in  violation   of  Sec.   2   of  "An  Act   to  Prohibit   the  use   of  Clock, 
Tape,   Slot   or  other  machines   or  devices   for  Ga^iribling  Purposes", 
App.   June  21,   1395,   as   a-mended,   then  in  force  and  effect. 

Upon  a  hearing  -^n  the  petition  and  ansvrer,   the  court  found 
the  !{.  slot  MEichlnes   to  be  gambling  devices  per  se  and  ordered  the 
destruction    of  the   sarae  by  the   Sheriff  cf  Douglas   County.     Tlae  record 
indicates  no  dispute  as  to  the   fact  that  the  devices   seized  were 
slot  machines  which  were  found  in  the  possession  of  defendant. 

Defendant   contending  that  the  trial  court   erred  in  failing 
to  hold  that  the  machines  in  question  were  seized  in  violation  of 
its   constitiitional  Mghts  under  Sec.   6,  Art.    n   and  Tinder  Sec,   10 
Art,  II  of   the   Illinois  Constitution,    appealed  directly  to  the 
Supreme  Court.     Finding  that  the  appeal  was  wrongfully  taken  to 
that   co\irt,    the   Suprene  Court   transferred  the   case   to  this   court. 

Consistent  with   its   theory  that   a   construction   of  the 
constitution   is   involved,    and   therefore   an   appeal  would   lie  directly 
to  the  SuprBBie  Court,    defendant's   'Points   and  Authorities'    and 
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•argument*    appear  to  be  confined  entirely  to  the   constitutional  ] 

questions  i^fhich  it   sought  to  present  to  that  court.     In  its'   brief 
under  the  heading  "errors  relied  upon  for  reversal",   defendant 
assigns  as   error  certain  rulings   of  the   trial  court  on  the  admission 
of  evidence  at  the  hearing  on   the  petition.     However,   these  allega- 
tions  of  error  are  not   included  under  »Points  and  Authorities*    and 
no  argument   or  citation  of  authority  supporting  the   same  is  found 
in  the  brief  except  as   it  appears   in  connection  with  defendant's 
contention  that  the  [j.   alch  raachinea  were  seized  in  violation  of 
its  constitutional  rights  and  therefore   Improperly  adraitted  in 
evidence. 

Obviously,    thus   the   defendant  argues   only  the  constitution- 
al question.      Sines   defendant   does  not   argue   these   assigned  errors 
other  than  those   involving   constitutional   questions,   the   same  are 
deemed  waived  and  accordingly  we  need  not   cnssider  them,      (Rule  7 
of  the  Rules    of  Practice   of   the   Appellate  Courts    of  Illinois). 

Since   in   its'      brief  cGfendant  presents   and  argues    only 
constitutional  questions  lijhich  by  transfer  frcBi  the   Supreme  Court 
have  been  resolved  adversely  to   defendant's   contentions,   there 
remains  nothing  for  this   court  to   deterraine.     The   rule  applicable 
in   such  situation   is    stated   in  Arrain  P.  HilliTier  v  Harley  L.    Clarke, 
316  111,   App,  kl^S   (Abst.)as  follows: 
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"The  only  questions  argued  and  the  only  points 
presented  in  plaintiff « s  brief  involve  the  constitu- 
tionality of  the  provision  of  the  Banking  Act  author- 
ising ths  discharge  of  insolvent  stocldiolders  and  a 
construction  of  sec.  6  of  article  XI  of  the  Illinois 
constitution.   These  questions  having  been  resolved 
adversely  to  plaintiff,  there  rexaaina  nothing  for  us 
to  determine ,   Plaintiff  evidently  realized  the 
position  in  which  the  opinion  of  the  Suprerce  Court 
left  hira,  for  on  petition  for  rehearing',  which  was 
denied  by  the  Supreme  Court,  he  made  the  following 
statement  (p.  3,  petition  for  rehearing):  »By  trans- 
ferring this  case  to  the  Appellate  Court  this  court 
is  In  effect  holding-  that  thepe  are  no  constitutional 
questions  in  the  case,  since  the  Appellate  Court  has 
no  jurisdiction  to  pass  upon  such  questions.  The 
decision  of  the  court  ainounts  to  an  adverse  holding 
en  the  constitutional  questions  raised  by  appellants?.' 

For  the  reasons  indicated,  the  judgment  of  the  Circuit 

ioiirt  is  affir^-ned. 
Affirmed. 

Roeth,  P.  J.,  and  Reynolds,  J..,  concur. 
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A.    S,    THOMAS,  ) 

) 

Appellee  and  Cross-Appellant,  ) 

) 

V.  ) 

) 

ROMAN  J.  KOWALEWSKI,  et  al.,  ) 

) 

Defendants,  ) 

) 
On  Appeal  of  JOSEPHINE  E,  RICHARDS  and  ) 
K,  Ao  RICHARDS,  ) 

/ 

Appellants  and  Gross-Appellees.   ) 


APPEAL  FROM 

SUPERIOR  COURT, 
COOK  COUNTY. 
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MR„  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  creditor's  suit  to  satisfy  plaintiff's  Judg- 
ment out  of  an  alleged  equitable  estate  in  a  parcel  of  real 
estate,  not  otherwise  subject  to  levy  and  sale  under  execution, 
pursuant  to  the  provisions  of  section  49  of  the  Chancery  Act,  111. 
Rev.  Stat,  1939*  Ch,  22,  par,  ^9.   This  court  reversed  a  trial 
court  decree  In  favor  of  the  plaintiff  and  remanded  the  cause 
with  instructions  to  dismiss  the  suit  for  want  of  equity, 
Thomas  v.  Kowalewskl,  12  111.  App,  2d  283  (1956),   This  Judgment 
was  reversed  by  the  Supreme  Court  of  Illinois  and  the  cause 
remanded  to  this  court  for  further  proceedings  not  Inconsistent 
with  the  opinions  expressed,   Thomas  v.  Richards,  13  111.  2d 

311  (1958). 

The   suit  filed  November  22,    19^0,    is  based  upon  a 
Judgment  of  October  29,   19^0,    for  $21,556.65,    entered  on  a 
confession  note  for  $15,7^8,    executed  by  Nellie  Kowalewskl  and 
her  husband,   Roman,    on  November  5,    1935. 
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The  complaint  alleged  the  judgment  of  October  29,  IfJ^O; 
that  It  was  still  in  full  force  and  effect,  unpaid  and  un- 
satisfiedi  that  execution  had  been  issued  and  returned,  no  part 
satisfied;  that  the  real  estate  in  question  was  held  in  trust 
for  Nellie  and  Roman  Kowalewski  by  Josephine  and  Richard  Kowalewskl, 
their  daughter-in-law  and  son  (who  by  decree  on  July  5,  19^9, 
changed  their  surname  to  Richards);  that  Roman  and  Nellie  held 
some  equitable  interest  in  the  real  estate;  and  prayed  for  a 
determination  thereof  and  that  plaintiff  be  decreed  to  have  a 
first  lien  thereon  and  the  sheriff  be  directed  to  sell  the  real 
estate  in  satisfaction  thereof. 

The  real  estate  in  issue  is  known  as  1259  West  51st 
Street,  Chicago,  Illinois,  improved  with  a  2-story  brick  office 
and  apartment  building.   It  was  acquired  by  Nellie  Kowalewski 
on  June  3,  1925,  when  she  and  her  husband  executed  a  purchase 
money  mortgage  of  $20,000o   On  June  30,  1925,  they  executed  a 
second  mortgage  on  the  premises  for  ^25,000. 

On  February  13,  1932,  a  suit  seeking  foreclosure  of 
the  second  mortgage  was  filed,  and  thereafter  on  August  4,  1932, 
a  foreclosure  suit  was  filed  by  holders  of  the  first  mortgage. 
Thereupon,  the  foreclosure  of  the  second  mortgage  was  abandoned, 
and  on  June  10,  1933,  a  decree  of  foreclosure  of  the  first 
mortgage  was  entered,  finding  |19»080.88  due,  and  that  the  mortgage 
was  a  first  and  prior  lien  on  the  property,  its  rents,  issues 
and  profits.   On  July  6,  1933»  a  sale  was  held  pursuant  to  the 
foreclosure  decree,  the  holders  of  the  first  mortgage,  the 
Belniaks  and  Kintzee,  purchased  the  property  at  the  sale,  and  a 
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master' s  certificate  of  purchase  was  duly  Issued  and  recorded 
on  July  21,  1933c   The  master's  sale  was  approved  on  January  22, 
1937»  and  a  deficiency  decree  for  |1,598.69  entered.  On  April 
18,  1935»  a  master's  deed  to  the  property  to  the  first  mortgage 
holders  was  issued  and  recorded.   There  was  no  appeal  from  the 
foreclosure  decree.   On  November  4,  1935,  a  quitclaim  deed  from 
Nellie  and  Roman  Kowalewskl  to  Richard,  their  son,  dated  June  4, 
1930,  was  recorded.  On  No'vember  5,  1935*  t;he  second  mortgage 
trust  deed  and  note,  then  owned  and  held  by  B.  Byer,  were  exchanged 
for  the  note  made  by  Nellie  and  Roman,  for  $15,7^8,  payable  to 
Byer  or  order, and  basis  of  the  confession  Judgment  sought  to  be 
collected  in  the  instant  suit. 

The  second  mortgage  had  been  held  by  the  Sherman  bank, 
for  which  a  receiver  had  been  appointed,  and  was  part  of  a  number 
of  desperate  assets  transferred  by  the  bank  receiver  to  his 
attorney  (who  later  represented  B.  Byer),  pursuant  to  an  order  of 
court  entered  on  March  27,  1935j)  in  part  payment  of  $10,291.09 
attorney's  fees. 

On  or  about  December  18,  1936,  there  was  recorded  a 
quitclaim  deed  dated  December  16,  1936,  from  Richard  Kowalewskl 
to  Josephine  Kowalewskl,  his  wife.  On  January  4,  1937,  a  quit- 
claim deed  dated  September  30,  1936,  from  the  master's  grantees 
(the  Belnlaks  and  Klntzes,   senior  mortgage  holders)  to  Josephine 
Kowalewskl  was  recorded.   Thereafter,  Josephine  and  her  husband, 
Richard,  conveyed  to  a  family-owned  corporation  in  June,  1937, 
and  on  August  20,  1940,  there  was  recorded  a  warranty  deed  from 
the  corporation,  conveying  the  property  back  to  Josephine. 


The  Instant  creditor's  suit  of  November  22,  1940,  was 
referred  to  a  master  in  chancery  for  hearing  of  evidence  in 
November,  19^8.  On  June  16,  1955»  the  master's  report  was  approved. 
The  master  found  the  equities  in  favor  of  plaintiff,  and  the  decree 
now  before  this  court  was  entered  on  June  30,  1955. 

The  decree  adopted  all  of  the  findings  of  the  master 
and  found  that  there  was  a  fiduciary  relationship  between  Richard 
and  his  mother  from  June  1,  1930,  to  January  1,  1937;  that  there 
was  a  conspiracy  between  them  and  Josephine,  the  purpose  and 
object  of  which  was  to  disturb,  delay,  hinder  and  defraud  the 
creditors  of  Nellie;  and  decreed  that  commencing  on  September  30, 
1936,  Josephine  held  the  legal  title  to  the  real  estate  in  question 
for  the  use  and  benefit  of  Nellie  Kowalewski,  the  equitable  owner, 
and  her  Judgment  creditors;  and  that  neither  Richard  nor  Josephine 
ever  had  any  right,  title  or  interest  excepting  the  naked  legal 
title  in  trust  for  Nellie  and  her  judgment  creditors. 

Josephine  E.  Richards  and  K.  A.  Richards  (formerly 
Kowalewski)  appealed  from  the  decree.   The  Supreme  Court  decided 
(reversing  this  court's  decision)  that  plaintiff,  by  filing  this 
suit,  obtained  a  lien  which  survived  the  death  of  Nellie  and  Roman 
Kowalewski,  and  that  by  filing  the  suit  and  service  of  process, 
plaintiff  acquired  a  lien  upon  the  real  estate,  and  it  was  wholly 
unimportant  that  the  final  decree  establishing  the  lien  and  order- 
ing a  sale  was  not  rendered  until  long  after  the  Judgment  at  law 
had  ceased  to  be  a  lien  by  force  of  the  statute  upon  the  real 
estate  of  the  Judgment  debtor,  reaffirming  and  following  the  rule 
set  forth  in  Davidson  v.  Burke,  1^3  Hl^  139.   The  final  Judgment 


^ 


-5- 

of  this  court  was  confined  to  that  phase  of  th©  cas©p  and  we 
did  not  pass  on  other  questions  raised.   Under  the  Supreme 
Court  mandate,  we  shall  now  pass  on  those  questions. 

The  important  question  is  whether  or  not  the  evidence 
in  the  record  establishes  a  constructive  trust  of  the  subject 
property  in  favor  of  Nellie  Kowalewaki  and  her  creditors. 

Without  regard  to  the  findings  of  the  master  on 
any  particular  question  of  fact,  the  final  question  in  this 
court  is J  Was  the  decree  rendered  by  the  court  a  proper 
one  under  the  law  and  evidence?  Zilvitis  v.  Saczudlo,  409 
111.  252,  255  (1951);  Vesolowaki  v.  Vesolowski.  403  HI. 
284,  292. 

There  are  many  authorities  in  Illinois  defining 

what  constitutes  the  foundation  for  a  constructive  trust. 

In  a  recent  cas®,  Carroll  v.  Caldwell,  12  111,  2d  487  (1957) » 

at  pp.  493s  ^94,   it  is  saids 

"Constructive  trusts,  on  the  other  hand,  arise  by 
operation  of  law  from  circumstances  which  stamp 
the  conduct  of  a  person  unfair  or  wrongful  and 
permit  him  to  take  advantage  of  another.   (Fowley 
V.  Braden,  4  111.  2d  355j  Restatement  of  Trusts, 
se©.  44],   They  are  divided  into  two  general  classes, 
one  being  where  actual  fraud  is  considered  as 
equitable  ground  for  raising  the  trust,  and  the 
other  bsing  where  the  existence  of  a  confidential  or 
fiduciary  relationship  and  a  subsequent  abuse  of 
confidence  arising  therefrom,  are  sufficient  to 
establish  the  trust.   {Ridgely  v.  Central  Pipe 
Line  Co..  409  HI.  ^6;  Kester  v.  Criliy7~405  111, 
"42^;  Steinmeta.v.  Kern.  375  HI.  616), 
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of  this  court  was  confined  to  that  phase  of  the  case,  and  we  did 
not  pass  on  other  questions  raised.   Under  the  Supreme  Court 
mandate,  we  shall  now  pass  on  those  questions. 

The  important  question  is  whether  or  not  the  evidence 
In  the  record  establishes  a  constructive  trust  of  the  subject 
property  in  favor  of  Nellie  Kowalewski  and  her  creditors. 

In  a  chancery  case,  the  facts  are  found  by  the  court, 
and  the  master's  report,  while  prima  facie  correct,  is  of  an 
advisory  nature  only.   The  facts  are  all  open  for  consideration 
in  the  first  instance  by  the  trial  court,  and  afterwards  by 
this  court  in  case  of  appeal.  Without  regard  to  the  findings  of 
the  master  on  any  particular  question  of  fact,  the  final  question 
In  this  court  is?  Was  the  decree  rendered  by  the  court  a  proper 
one  under  the  law  and  evidence?  Zllvitis  v.  Sze audio,  ^09  111. 
252,  255  fl951h  Veaolowski  v.  Veaolowski.  ^03  111.  284,  292. 

There  are  many  authorities  in  Illinois  defining  what 
constitutes  the  foundation  for  a  constructive  trust.   In  a  recent 
case,  Carroll  v.  Ca^ldwell,  12  111.  2d  48?  (1957) »  at  pp.  493.  494, 
it  is  said: 

•"Constructive  trusts,  on  the  other  hand,  arise  by  opera- 
tion of  law  from  circumstances  which  stamp  the  conduct  of 
a  person  unfair  or  wrongful  and  permit  him  to  take 
advantage  of  another.   (Fowley  v.  grade n,  4  111.  2d  355? 
Restatement  of  Trusts,  sec.  ^4).   They  are  divided  into 
two  general  classes,  one  being  where  actual  fraud  is  con- 
sidered as  equitable  ground  for  raising  the  trust,  and  the 
other  being  where  the  existence  of  a  confidential  or 
fiduciary  relationship  and  a  subsequent  abuse  of  confidence 
arising  therefrom,  are  sufficient  to  establish  the  trust, 
(Ridgely  v.  Central  Pipe  Line  Co.,  409  111.  46;  Kester  v. 
Crilly,  405  111.  42*;;  Stilnmetz  v.  Kern.  375  HI.  olo).  •  •  • 
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M  #  «  «  Fraud  is  never  presumed  and  can  be  alleged  or 
proved,  both  at  law  and  in  equity,  only  by  allegation 
and  proof  of  facts  constituting  the  fraud.   (Anderson  v, 
Anderson.  339  111.  ^00;  19  I.L.P.,  Fraud,  sec.  36] . « 

Even  if  a  fiduciary  relation  exists,  a  conveyance  to  the  dominant 

party,  executed  by  the  dependent  party,  will  not  be  affected, 

unless  by  means  of  such  fiduciary  relation  undue  advantage  has 

been  talcen  of  the  grantor.  Peters  v.  Meyers,  kOd   111.  253  (195I); 

Neagle  v.  McMullen.  33^  111.  I68.   It  is  not  the  existence  of  the 

fiduciary  relationship  which  alone  Is  the  ground  for  raising  a 

constructive  trust,  but  it  is  necessary  that  there  also  be  some 

evidence  of  undue  influence,  by  virtue  of  which  one  has  obtained 

the  legal  title  to  property  which  he  ought  not  to  have  secured 

under  the  rules  of  equity  and  good  conscience.   Scherman  v, 

Scherman,  395  HI*  57^  (19^7)  J  Peters  v.  Meyers,  supra. 

The  relationship  of  parent  and  child  did  not  itself 

establish  a  fiduciary  relationship  between  Richard  Kowalewskl  and 

his  parents,  Roman  and  Nellie,  Moore  v.  Moore,  9  HI.  2d  556,  56O, 

It  was  the  burden  of  plaintiff  to  prove  a  fiduciary  relationship 

In  which  the  dominant  party  took  advantage  of  the  other  and 

abused  the  relationship,  and  to  make  that  proof  by  evidence, 

clear,  convincing,  strong,  unequivocal  and  unmistakable,  so  as 

to  lead  to  but  one  conclusion  ( Kapraun  v.  Kapraun.  12  111.  2d 

3^8  (1957)),  that  Richard  was  the  fiduciary  of  Nellie  (his 

mother)  when  title  was  available  for  reacquisition  from  the 

senior  mortgagees  and  should  have  caused  title  to  be  conveyed  to 

her, 

Nellie  Kowalewskl  died  June  8,  19^7,  and  Roman  died 
July  23,  1950.  They  did  not  testify  nor  did  the  Belniaks  and 
Kintzes. 
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Josephlne  Richards,  called  as  an  adverse  witness, 
testified  that  Richard,  her  husband,  took  care  of  all  of  th© 
details  of  the  acquisition  of  the  title  and  arranged  for  the 
financing  through  loans  secured  by  the  premises.   She  did  not 
put  up  any  money  at  the  time  the  deed  was  acquired  from  the 
Belniake  and  the  Kintzes,  and  did  not  know  them,  but  did  use 
her  money  for  additional  expenses"  that  she  and  Richard  had 
discussed  the  purchase  of  the  premises  "and  when  these  people, 
Belniaks  and  Klntzes,  were  asking  him  (Richard)  several==-every 
time  he  paid  rent,  we  finally  talked  it  ox'er  and  h©  thought  it 
would  be  a  good  idea  to  buy  It,  and  that  is  how  we  came  to  buy 
it.  We  bought  it  from  Belniaks  and  Klntzes.  ♦  »  ♦  he  (Richard) 
did  mention  that  his  father  and  mother  had  to  sign  a  note  for 
the  release  of  the  seeond  mortgage  and  they  paid  some  moneys  on 
account  also,  but  I  wasn^t  interested  In  it,  because  like  I 
say,  I  wasn't  Interested  In  what  his  father  and  mother  dido   I 
was  only  Interested  In  what  I  was  going  to  dOo  «  *  *  the  whole 
transaction  was  handled  by  my  husband.*' 

The  record  shows  that  on  September  10,  1936,  the 
Klntzes  and  Belniaks  gave  Richard  a  written  10-day  option  to 
purchase  th©  real  estate  for  $14,000,  payable  $10,500  In  cash 
and  $3,500  by  a  Junior  mortgage,  to  be  subject  to  a  mortgage 
of  112,000  to  be  made  by  Richard.  On  October  1,  1936,  Lillian 
Beutler  certified  that  she  was  holding  a  deed  to  Josephine 
from  the  Klntzes  and  Belniaks,  to  be  delivered  within  sixty 
days  if  she  received  $10,500  cash  and  a  third  mortgage  of 
$3,500,  subject  only  to  a  first  of  $8,000  and  a  second  of  $i»-,000. 
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The  transfer  of  title  and  funds  was  accomplished  through  a 
Chicago  Title  &  Trust  Company  escrow.  After  preliminary  negotia- 
tions), the  escrow  agreement  was  executed  on  December  30,  1936, 
There  were  three  trust  deeds  and  three  sets  of  notes  executed  by 
Richard  and  Josephine  and  secured  by  the  premises  In  question. 
The  funds  from  two  of  these  mortgages  were  placed  In  escrow,   (1) 
The  first  mortgage  was  for  $89 000,  dated  October  3,  1936,  and 
the  funds  for  this  loan  came  from  the  Talman  Federal  Savings  & 
Loan  Association,   (2)   The  second  mortgage  was  for  $4,000, 
dated  October  22,  1936,  and  the  funds  for  this  loan  came  from 
Joseph  Rajk,  a  neighbor  of  Richard,   (3)  The  third  mortgage 
was  placed  in  the  escrow  and  consisted  of  two  notes  totalling 
$3500,   One  note  was  for  $2,000  and  ultimately  delivered  to  the 
Belniaks,  and  the  other  for  $1,500  was  delivered  to  the  Klntzes, 
The  Chicago  Title  &   Trust  Company  required  Richard  to  execute  a 
quitclaim  deed  to  Josephine,  dated  December  I6,  1936,  On 
February  2g,  1937,  It  disbursed  the  funds  in  escrow — $5,985  to 
the  Belniaks  and  $4,515  to  the  Klntzes. 

Ki  addition  to  using  the  funds  derived  from  the  mortgage 
loans  for  the  purchase  of  the  premises  in  question,  Richard 
claimed  that  $41?  additional  was  paid  to  the  Talman  Federal  Savings 
&   Loan  Association  in  connection  with  the  flrot  mortgage  expense, 
out  of  funds  belonging  to  Josephine.   In  corroboration  of  this, 
there  were  received  in  evidence  two  checks  totalling  $290,  signed 
"Josephine  Kowalewskl  by  Richard  B,  Kowalewaki,"  and  receipts  to 
Richard  and  Josephlna  for  the  balance. 
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Richard  testified  both  as  an  adverse  witness  and  for  the 
defense  and  answered  written  interrogatories.  He  was  in  the 
real  estate  and  insurance  business  since  1928,  and  sinse  1930 
resided  in  and  conducted  business  in  the  premises  in  question. 
He  collected  and  retained  the  rents  from  the  premises  from 
June  4,  1930,  to  January  1,  1937 »  and  kept  no  records  of  receipts 
and  disbursements.   No  receiver  was  appointed  during  the  fore- 
closure proceedings.   Richard  made  arrangements  with '*the  senior 
mortgage  holders  and  Ott©  H.  Beutler,  their  attorney,  t®  pay  $50 
a  month  for  the  entire  premises.   In  1930,  he  negotiated  an 
extension  agreement  with  the  holders  of  the  first  mortgage,  at 
which  time  $2500  was  paid  on  account  of  the  principal  of  the 
notes,  and  his  parents  executed  an  extension  agreement  for  the 
balance.   Additional  amounts  paid  at  that  time  consisted  of 
$600  past  due  interest  and  a  loan  renewal  commission  of  $350. 
All  payments  wer©  made  by  checks  of  R.  J.  Kowalewski  Real  Estate 
Company,  which  was  dissolved  on  June  29,  1933.  Under  his  own 
name  he  negotiated  with  the  Home  Owners  Loan  Corporation  from 
December  29,  1933,  to  November  8,  1935,  i^^  an  effort  to  re- 
finance the  property.  On  November  5,  1935*  he  and  hie  parents 
worked  out  the  exchange  of  the  second  mortgage  paper  for  the 
note,  the  collection  of  which  is  the  basis  of  this  suit. 

He  also  testified  that  on  or  about  June  k,   1930,  his 
parents  executed  and  delivered  him  a  quitclaim  deed  to  the 
premises,  dated  June  i+,  1930,  for  which  he  paid  $3500.  He 
borrowed  $3,000  from  Rose  Belaklewlca  and  repaid  her  in  in- 
stallments.  This  quitclaim  deed  he  recorded  November  4,  1935. 
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He  destroyed  the  records  of  R.  J.  Kowalewskl  Real  Estate  Company 
and  of  Ro  Jo  Kowalewski  and  SonSo  His  testimony  shows  and  the 
master  found  that  his  parents  were  insolvent  on  June  3,  1930, 
and  at  all  times  thereafter.   During  this  period  his  mother 
(Nellie)  was  a  housewife,  and  his  father  had  political  Jobs 
from  time  to  time. 

Plaintiff's  evidence  shows  conclusively  that  the 
quitclaim  d©®d,  which  Richard  testified  was  executed  June  k, 
1930,  was  on  a  form  not  printed  before  1932 j  that  by  deed  dated 
June  7»  1937»  title  to  the  premises  was  conveyed  by  Josephine  and 
Richard  to  R,  J.  Kowalewski  and  Sons,  Inc.,  after  which  Richard 
made  unsuccessful  efforts  to  procure  a  $20,000  first  mortgage  on 
the  premises;  that  the  corporation  reconveyed  the  premises  to 
Josephine  on  June  22,  1940;  that  It  was  incorporated  in  Illinois 
on  April  13s  1936,  and  dissolved  in  19^3;  the  incorporators  were 
Roman,  Sr» ,  Roman,  Jr.,  Richard  and  Edward,  with  the  corporate 
address  being  1259  West  5lat  Street j  that  the  Talman  mortgage 
loan  was  released  in  19^0  and  Richard  held  the  release  deed  in 
his  possession  and  recorded  it  April  20,  1950«' 

The  master  found  that  Richard  had  knowingly  and  wil- 
fully testified  falsely  on  at  least  two  material  matters;  the 
actual  date  of  the  execution  of  the  quitclaim  deed,  dated  June  k, 
1930s   and  recorded  November  4,  1935*  and  on  the  question  as  to 
whether  his  father,  Roman  J.,  was  a  director  of  R.  J.  Kowalewski 
and  Sons,  Inc.,  in  1937  and  19^0,  and  that  the  entire  testimony 
of  Richard  was  therefore  to  be  disregarded,  except  insofar  as 
corroborated  by  other  credible  evidence  or  by  facts  and  circum- 
stances proved  on  trial •  that  where  a  party  to  litigation 
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dellberately  deatroys  doeiments,  all  presumption©  will  be 
indulged  against  himj  that  it  appeared  in  the  case  that  sub- 
sequent to  the  institution  of  the  instant  suit,  he  destroyed 
all  the  books  and  records  of  R.  J,  Sowalewski  and  Sons,  Inc., 
and  at  some  unspecified  date  destroyed  slLI  records  showing  hie 
receipts  and  disbursements  from  his  management  of  the  real  estate 
for  the  period  from  June  1,  1930,  to  January  1,  1937'  that  during 
that  period  Nellie  was  the  owner  of  the  equity,  and  all  rents 
and  profits  belonged  to  her"  that  the  amount  retained  by  Richard 
during  this  period  substantially  exceeded  the  sum  claimed  by  him 
to  have  been  expended  in  acquiring  title  in  January,  1937»  and 
that  the  acquisition  of  title  by  Richard  in  Josephine's  name  must 
be  regarded  as  having  been  accomplished  with  the  funds  of  Nellie, 
his  principal,  and  as  having  created  a  resulting  trust  in  favor 
of  Nelliej  that  where  one  person  acts  as  the  agent  of  another  in 
regard  to  certain  real  estate,  a  fiduciary  relationship  is 
presumed  as  a  matter  of  law,  and  if  the  agent  acquires  the  legal 
title  to  the  property  the  law  will  presume  a  constructive  trust 
In  favor  of  the  principal,  even  though  the  purchase  price  was 
furnished  by  the  agent  alone?  that  when  Richard,  through  Josephine, 
acquired  title  to  said  real  estate®,  a  constructive  trust  was 
thereby  created  in  said  real  estate  in  favor  of  Nellie;  that 
Josephine  has  always  held  legal  title  under  a  constructive  trust 
for  Nellie,  which  trust  inured  to  the  privies  of  Nellie,  that  la, 
her  heirs  and  her  cr«ditorsj  that  the  conduct  of  Richard  on 
November  5,  1935,  in  securing  the  cancellation  of  the  old  second 
mortgage  and  substituting  therefor  the  new  note  of  Nellie  and 
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Roman  for  |15,7^8,  and  the  recordation  on  NoTember  4,  1935,  of 
a  deed  from  Nellie  to  Richard,  falsely  dated  June  4,  1930,  showed 
a  conspiracy  between  Richard  and  Nellie  to  disturb,  delay,  hinder 
and  defraud  the  creditors  of  Nellie,  particularly  the  holders  of 
said  $15,748  notej  and  recommended  the  entry  of  a  decree  in  favor 
of  plaintiff. 

There  Is  sufficient  evidence  in  the  record  to  find  that 
Richard  was  endeavoring  to  refinance  the  property  in  question  for 
his  parents  up  to  November  5»  1935 »  aJid  that  he  may  have  been 
acting  as  their  agent  in  the  collection  of  the  rents.   There  is 
no  evidence  as  to  a  fiduciary  relationship  or  agency  extending 
beyond  November  5>  1935* 

The  finding  of  the  master  that  the  net  rents  retained 
by  Richard  during  June  1,  1930,  and  January,  1937*  substantially 
exceeded  the  amount  claimed  by  him  to  have  been  expended  in 
acquiring  title  In  January,  1937,  is  not  based  on  the  record  but 
on  his  conclusion.   The  record  contains  checks  totalling  $290, 
drawn  on  Josephine's  account  and  used  in  the  acquisition  of 
title,  and  there  is  no  affirmative  evidence  to  show  there  was 
any  excess  of  rents  after  paying  $50  a  month  to  the  first  mortgage 
holders  and  the  expenses  incident  to  the  maintenance  of  the 
building, 

A  constructive  trust  is  founded  upon  fraud,  either 
actual  or  constructive.  The  record  does  not  sustain  the  finding 
of  a  constructive  trust  in  favor  of  Nellie  and  her  creditors  or 
that  there  was  a  conspiracy  between  Richard,  Nellie  and  Josephine 
to  defraud  the  creditors  of  Nellie.  The  record  Is  barren  of  any 


-13- 

evldence  to  show  any  fiduciary  relationship  between  Richard  and 
Nellie,  whereby  Richard  overreached  or  abused  his  relationship 
with  his  parents,  either  before  or  after  November  5,  1935» 
although  Richard  may  have  been  guilty  of  false  testimony  and 
questionable  title  maneuvers.   In  fact,  the  finding  that  Richard 
abused  the  fiduciary  relationship  with  his  mother  is  hardly 
consistent  with  the  finding  that  he  conspired  with  her  to  defraud 
her  creditors  by  taking  title  in  his  wife's  name.   If  she  con- 
spired with  her  fiduciary,  it  cannot  be  claimed  that  he  abused 
a  position  of  trust  as  to  her. 

His  parents  were  insolvent  continuously  from  Junej,  1930. 
The  record  contains  an  appraisal  report,  dated  June  28,  1937» 
showing  the  then  market  valuation  of  the  premises  to  be  $1^,000, 
and  as  the  premises  had  been  sold  to  the  senior  mortgage  holder 
for  $19,000  to  satisfy  a  first  mortgage  lien  in  excess  of  $20,000, 
it  is  evident  that  his  parents  had  no  equity  in  the  premises. 
The  deficiency  decree  was  for  $1,598.69,  and  there  was  due  on  the 
second  mortgage  the  sum  of  $15,748,  Both  parents  being  insolvent 
and  with  the  property  encumbered  far  beyond  its  then  market  value, 
it  was  useless  to  continue  his  efforts  to  refinance  the  premises 
for  his  parents  after  November  5,  1935«   On  that  date  and  at  the 
time  of  the  note  exchange,  Richard,  in  the  presence  of  his  parents, 
said  to  the  attorney  representing  the  second  mortgage  holder, 
"You  know  my  father  and  mother  have  nothing.  What  are  you  going 
to  do  with  this  note?*  and  the  attorney  replied  in  substance  that 
he  pj?®posed  to  collect  it.   This  made  it  apparent  that  any  further 
attempt  to  refinance  or  reacquire  the  property  for  themaelvee 
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would  only  result  in  losing  it  again  to  their  unpaid  creditors. 
The  recording  on  November  4,  1935 »  t)y  Richard  of  the  quitclaim 
deed  to  him,  dated  June  4,  1930,  purporting  to  convey  a  legal 
title,  hopelessly  encumbered  and  under  mortgage  foreclosure,  does 
not  show  an  abuse  of  confidence  or  an  overreaching  of  his  parents 
or  confer  any  "benefit"  on  Richard.   That  quitclaim  deed  was  not 
the  basis  through  which  Josephine  was  found  to  have  acquired  the 
legal  title.   The  master  found  that  Josephine  acquired  the  legal 
title  by  a  quitclaim  deed  from  Jacob  and  Anna  Belniak  and  Julia 
and  Helen  Klntz,  as  grantors  to  her  as  grantee,  said  deed  being 
dated  September  30,  1936,  and  recorded  January  4,  1937i  and  that 
she  had  title  in  fee  simple. 

Josephine  purchased  the  legal  title  through  Richard's 
negotiations  and  financial  arrangements,  and  the  evidence  does 
not  justify  the  Inference  or  finding  that  Nellie  participated  in 
bringing  about  the  transaction.   The  unlmpeached  testimony  of 
Josephine  is  that  the  purchase  was  made  by  her  and  Richard  pursuant 
to  the  repeated  urglngs  of  the  Belnlaks  and  Klntzes. 

The  evidence  in  this  case  and  the  picture  portrayed 
thereby  do  not  clearly,  convincingly,  unmistakably  and  unequiv- 
ocally prove  "that  when  title  was  available  for  reacqulsltlon 
from  the  senior  mortgagees,  Richard  should  have  caused  title  to 
be  reconveyed  to  Nellie,  hie  fldia©iary, " 

We  do  not  believe  that  the  record  Justifies  a  finding 
of  a  conspiracy  to  defraud  the  creditors  of  Nellie  Kowalewskl, 
It  is  unnecessary  to  efitablish  a  conspiracy  by  direct  testimony. 


i 


-15- 

and  a  conspiracy  may  be  proved  by  circumstantial  evidence  and  by 
inferences  reasonably  deduced  from  the  facts  proved,  but  the 
evidence  must  exclude  every  inference  other  than  that  sought  to  be 
established.   11  I.L.P.  117,  Gh.  2,  §36;  Roeder  v.  H^e,  235  IH. 
App,  89,  106  (192^).   Nellie  and  Roman  were  in  no  position  to 
contribute  to  the  conspiracy.   They  could  not  have  taken  the 
property  in  their  own  names  because  of  their  desperate  financial 
situation.   The  recordation  on  November  ^j,  1935*  of  the  quitclaim 
deed  to  Richard,  falsely  dated  June  4,  1930,  to  property  which 
then  had  no  value  to  the  legal  title  holder,  and  the  negotiation 
by  him  for  the  cancellation  of  a  valueless  Junior  encumbrance, 
does  not  reflect  any  attempt  to  conceal  assets  of  his  mother. 
The  attorney  representing  B.  Byer  had  commenced  Junior  mortgage 
foreclosure  proceedings  in  1932  and  subsequently  abandoned  them. 
No  testimony  was  given  by  him  as  to  any  misrepresentations  made 
to  him  by  Richard  in  negotiating  the  exchange  of  notes,  and  it  is 
obvious  that  he  would  not  have  consented  to  the  note  exchange 
unless  he  was  of  the  opinion  that  the  Junior  mortgage  was  value- 
less as  a  lien  on  the  premises.   There  was  no  confidential 
relationship  between  B.  Byer  and  any  of  the  Kowalewskls. 

There  is  nothing  in  the  record  to  conclude  that  knowl- 
edge of  the  falsely  dated  deed  and  its  recordation  would  have 
affected  the  Junior  mortgage  and  note  exchange,  because  the 
placing  of  the  legal  title  in  Richard  did  not  enhance  the  value 
of  the  lien  of  the  second  mortgage.   There  is  no  evidence  that 
Josephine  participated  in  any  of  these  negotiations.   There 
iB  no  direct  testimony  of  any  conspiracy,  and  we  do  not 
believe  that  the  circumstantial  evidence,   i.  e.,   the  title 
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manlpulatlons,  by  inferences  reasonably  deduced  therefrom,  prove 
a  conspiracy  between  Richard  and  his  mother  and  Josephine  to 
defraud  the  creditors  of  Nellie,  nor  is  every  other  inference 

necessarily  excluded. 

After  a  very  careful  consideration  of  the  evidence  and 
of  the  authorities  cited  by  counsel  for  both  sides,  we  are 
convinced  that  the  evidence  adduced  in  this  cause  is  not  sufficient 
to  establish  a  constructive  trust  upon  the  property  in  question. 
It  is  our  opinion  that  the  decree  of  the  trial  court  is  not  a 
proper  one  under  the  law  and  evidence.   The  acquisition  of  title 
by  Richard  and  Josephine,  according  to  the  record,  did  not  proceed 
from  a  betrayal  or  abuse  of  any  fiduciary  relationship  or  con- 
fidence between  Richard  and  his  parents,  or  from  any  conspiracy 
to  defraud  the  creditors  of  Nellie  Kowalewskl. 

Accordingly,  said  decree  is  reversed  and  the  cause  is 
remanded  with  directions  to  dismiss  the  case  for  want  of  equity. 

REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 

LEWEp  P.J.p  AND  KILEY,  J. «  CONCUR. 
ABSTRACT  ONLY. 
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